
ALSO INCLUDE ↓↓↓ 

The Latest Certified Disadvantage Business Enterprise 
(DBE) Directory is located online at: 

https://dot.sd.gov/doing-business/contractors/dbe 

OR by contacting: 

Kyle Watkins |SDDOT DBE Program Director| 
700 E. Broadway| Pierre, SD 57501 |605-773-4906 

Tiffany Lonning | City of Sioux Falls Purchasing Specialist 
| 224 W. 9th Street | Sioux Falls, SD 57104 | 

605-367-8704

DBE - Disadvantage Business Enterprise 
SRF - State Revolving Fund 
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6100-2 DBE Subcontractor Participation Form X 

6100-3 DBE Subcontractor Performance Form X 

6100-4 DBE Subcontractor Utilization Form X 
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BAR Bidders Activity Report X 

Form A 
Schedule of Disadvantage Business Enterprise (DBE) 
Participation X 

Form A-1 DBE Notification of Intent to Subcontract X 
Form B DBE Good Faith Efforts Compliance Summary X 
Form C Certification of DBE Payments X 
Form E Contractor/Subcontractor Debarment Certification X 
Form H Contractor & Subcontractor Activity Report X X 

Form I 

Certification of Payments to Influence Federal 
Transactions and Equal Opportunity and Non- 
discrimination Certifications for Federally Assisted 
Contracts 

X 

Form J 
Additional Representations, Certifications, and other 
Statements of Bidders 

X 

Debar 2 
Certification Regarding Debarment, Suspension and 
Other Responsibility Matters X 

EEO-7 
Equal Employment Opportunity and Affirmative Action 
Requirements X 



BIDDER'S ACTIVITY REPORT

In accordance with 49 CFR Part 26.11(c), a bidder's list must be created and maintained of ALL firms bidding
on prime contracts and bidding or quoting subcontracts; therefore, the following information is required. 

THIS FORM TO BE COMPLETED AND RETURNED WITH BID SUBMITTAL BY ALL BIDDING ENTITIES.

Prime Contractor: ____________________________________ Project Owner:

Address: ___________________________________________ Address:

City, State, Zip: ______________________________________ City, State, Zip:

Prime's Racial/Ethnic Code:
Project Name:

Is Prime a Certified DBE?:
Project Address:

(Use codes below to complete first column.) City, State, Zip:

LIST ALL SUBCONTRACTORS, VENDERS, AND/OR SUPPLIERS CONTACTED FOR QUOTES PERTAINING TO THIS BID
Racial /
Ethnic Company Contact Zip Phone
Code Name Person Address City State Code Number

If any of the above firms are "Certified Disadvantaged Business Enterprises," please designate by placing an "X" in the first column
next to the appropriate code used below.

1. White American
2. Black American
3. Native American
4. Hispanic American
5. Asian/Pacific American COMPLETED BY:
6. Women Business Enterprise
7. Other DATE:

Racial/Ethnic Code

(Aa)Bidder's Activity Report.xls Make copies if additional space is needed. Revised 01/00



Attachment A

Project No.___________________________ FORM   A

City of Sioux Falls, SD

Schedule of DBE Participation

Form A or Form B shall be completed and submitted with the bid proposal.  Failure to do so will cause the bid to be rejected.

Total Bid Amount = $_____________

Name and Address Type of Work and Contract Items Dollar Amount of DBE
of Subcontractor or Parts Thereof to be Performed Subcontracted Work Percentage

TOTAL

The undersigned intends to enter into a formal agreement with the DBE Contractors listed in this schedule conditioned upon notification of apparent low bid.
Form A-1 must be completed for each subcontractor/vendor/supplier listed above and shall be given to the Project Owner for submittal to the Contract 
Compliance Specialist of the City of Sioux Falls within 7 days of the bid award date.

Authorized Signature ____________________________ Date ______________
Title __________________________________________
Firm Name ____________________________________

(C)FORM A.xls
Revised 8/27/99 A-1



Attachment B FORM B

Project No.:__________________ Project Address:_______________________________

   This form shall be completed and submitted with the bid proposal if the DBE goal cannot be met.

Name and Address of Certified Dates of Method of Documents
Disadvantaged Business Enterprise Contact Contact Attached Reason DBE was not used
Name

Address

Name

Address

Name

Address

Name

Address

Name

Address

Name

Address

Name

Address

Name

Address

Name

Address

Failure to accomplish and document good faith efforts may be cause for disqualification of this bid.
Bidder MUST attach documentation regarding the good faith efforts put forth.
Documents may include copies of letters sent, advertisements used, unacceptable bid responses, etc.
Good faith efforts must show that the efforts could reasonably be expected to produce a level of DBE participation
sufficient to meet the DBE goal of this project.  

Authorized Signature: __________________________________________ Date: ___________________

Title: ______________________________________ Firm Name: __________________________________

City of Sioux Falls, SD

DBE Good Faith Efforts Compliance Summary

(E)FORM B.xls
Rev. 8/27/99 B-1
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GUIDANCE FOR UTILIZATION OF DISADVANTAGED BUSINESS ENTERPRISES REQUIREMENTS 

OF 40 CFR §33. 

 

A. REQUIREMENTS 

 

1.  The recipient and prime contractor will exercise good faith efforts to attract and utilize small, minority, and 

women’s business enterprises primarily through outreach, recruitment, and race/gender neutral activities; at a 

minimum, fulfillment of the six affirmative steps set forth below: 

 

a.  Including disadvantaged businesses on solicitation lists; 

 

b.  Assuring that disadvantaged businesses are solicited whenever they are potential sources; 

 

c.  Dividing total requirements, when economically feasible, into small tasks or quantities to permit 

maximum participation by disadvantaged businesses; 

 

d.  Establishing delivery schedules, when the requirements of the work permit, which will encourage 

participation by disadvantaged businesses; 

 

e.  Using the services of the Small Business Administration and the Office of Minority Business Enterprise 

of the U.S. Department of Commerce, as appropriate; and 

 

f.  Require a. through e. to be taken if subcontracts are awarded.  

 

B. FAIR SHARE OBJECTIVE 

 

1.  The fair share objective for this project is       1.5    % MBE's and      2.4    % WBE's. 

 

C. DEFINITIONS 

 

1.  Disadvantaged Business Enterprise (DBE) is a business concern which meets the qualifications of a Minority 

Business Enterprise (MBE), Women's Business Enterprise (WBE), Small Business (SBE), or Small Business in a 

Rural Area (SBRA). 

 

2.  Minority Business Enterprise (MBE) is a business concern which is: 

 

a.  Certified as socially and economically disadvantaged by the Small Business Administration; 

 

(1)  Socially disadvantaged individuals are those who have been subjected to racial or ethnic 

prejudice or cultural bias because of their identity as a member of a group without regard to 

their individual qualities. 

 

(2)  Economically disadvantaged individuals are those socially disadvantaged individuals whose 

ability to compete in the free enterprise system is impaired due to diminished capital and 

credit opportunities, as compared to others in the same business area who are not socially 

disadvantaged.  In determining the degree of diminished credit and capital opportunities, the 

Small Business Administration shall consider, but not be limited to, the assets and net worth 

of such socially disadvantaged individuals.  Individuals who certify that they are members of 

named groups (Black Americans, Hispanic Americans, Native Americans, Asian-Pacific 

Americans, Asian-Indian Americans), are to be considered socially and economically 

disadvantaged.  Economically and socially disadvantaged individuals are deemed to include 

women. 

 

b.  Certified as a minority business enterprise by a State or Federal agency; and 
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c. An independent business concern which is at least 51 percent owned and controlled by minority group 

member(s). 

 

 

(1)  A minority group member is an individual who is a citizen of the United States and one of the 

following:   

 

(a)  Black American; 

 

(b)  Hispanic American  (with origins from Puerto Rico, Mexico, Cuba, South or Central 

America)  

 

(c)  Native American  (American Indian, Eskimo, Aleut, native Hawaiian); or 

 

(d)  Asian-Pacific American  (with origins from Japan, China, the Philippines, Vietnam, 

Korea, Samoa, Guam, the U.S. Trust Territories of the Pacific, Northern Marianas, 

Laos, Cambodia, Taiwan or the Indian subcontinent). 

 

(2)  In order to satisfy this third criteria of the MBE definition, the minority ownership's interest 

must be real, substantial and continuing.  Such interest is characterized by: 

 

(a)  Risk of loss/share of profit commensurate with the proportional ownership; and  

 

(b)  Receipt of the customary incidents of ownership, such as compensation (i.e., salary 

and other personnel compensation). 

 

(3)  A minority owner must have and exercise control of the business decisions.  Characteristics of 

control include, but are not limited to: 

 

(a)  Authority to sign bids and contracts; 

 

(b)  Decisions in price negotiations; 

 

(c)  Incurring liabilities for the firm; 

 

(d)  Final staffing decisions; 

 

(e)  Policy-making; and 

 

(f)  General company management decisions. 

 

(4)  Only those firms performing a useful business function according to custom and practice in 

the industry, are qualified as MBEs.  Acting merely as a passive conduit of funds to some 

other firm where such activity is unnecessary to accomplish the project does not constitute a 

"useful business function according to custom and practice in the industry."  The purpose of 

this approach is to discourage the use of MBE "fronts" and limit the creation of an artificial 

supplier and broker marketplace.   

 

3.  Women's Business Enterprise (WBE) is a business which is certified as such by a State or Federal agency, or 

which meets the following definition: 

 

"A women's business enterprise is an independent business concern which is at least 51 percent owned by a 

woman or women, who also control and operate it.  Determination of whether a business is at least 51 

percent owned by a woman or otherwise qualified WBE which is 51 percent owned by a married woman in 

a community property State will not be disqualified because her husband has a 50 percent interest in her 

share.  Similarly, a business which is 51 percent owned by a married man and 49 percent owned by an 
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unmarried woman will not become a qualified WBE by virtue of his wife's 50 percent interest in his share 

of the business." 

 

As in the case of a MBE, only United States citizens will be deemed to be WBEs.  Similar to the MBE 

criteria, WBE should meet the criteria cited in subparagraphs B.1.c.(2), (3), and (4). 

 

4.  Fair Share or Fair Share Objective A fair share or a fair share objective is an amount of funds reasonably 

commensurate with the total project funding and the availability of qualified MBEs and WBEs, taking into 

account experience on EPA-funded projects and other comparable projects in the area.  A fair share objective 

does not constitute an absolute requirement, but a commitment on the part of the bidder to exercise good faith 

efforts as defined in this section to use MBEs and WBEs to achieve the fair share objective.  

 

5. Small Business (SBE)  Any business entity, including its affiliates, that is independently owned and operated, and 

not dominant in its field of operations in which it is bidding on Government contracts, and qualified as a small 

business under the criteria and size standards set forth in 13 CFR Part 121. 

 

6.  Small Business in a Rural Area  A small business in a rural area (SBRA) is a business entity meeting the 

definition of a small business, and is located and conducts its principal operations in a geographical area (county) 

listed in the Small Business Administration’s Listing of Non-Metropolitan Counties by State. 

 

7.  Recipient  A party receiving SRF financial assistance. 

 

8.  Project  The scope of work for which an SRF loan is awarded. 

 

9.  Bidder  A party seeking to obtain a contract with a recipient through a competitive, advertised, sealed bid 

process. 

 

10.  Offeror  A party seeking to obtain a contract with a recipient through a negotiative procurement process. 

 

11.  Prime Contractor  A party that has obtained a contract with a recipient through a competitive, advertised, sealed 

bid process. 

 

12.  Good Faith Efforts  Good faith efforts by a recipient, prime contractor, and/or bidder/offeror means efforts to 

attract and utilize DBEs primarily through outreach, recruitment, and race/gender neutral activities.  The 

following are examples of activities to assist recipients, prime contractors and/or bidders/offerors to comply 

with good faith efforts. 

 

a.  Include qualified DBEs on solicitation lists. 

 

(1)  Maintain and update a listing of qualified DBEs that can be solicited for supplies, construction 

and/or services. 

 

(2)  Provide listings to all interested parties who requested copies of the bidding or proposing 

documents. 

 

(3)  Contact appropriate sources within your geographic area and State to identify qualified DBEs 

for placement on your minority and women’s business listings. 

 

(4)  Utilize other DBE listings such as those of the State’s Minority Business Office, the Small 

Business Administration, Minority Business Development Agency, US EPA- Office of Small 

Business Programs and the Department of Transportation. 

 

(5)  Have the State environmental agency personnel review this solicitation list. 

 



 

DBE -  4 

b.  Assure that DBEs are solicited. 

 

(1)  Conduct meetings, conferences, and follow-ups with DBEs, small, minority and/or women’s 

business associations, minority media, etc., to inform these groups of opportunities to provide 

supplies, services, and construction. 

 

(2)  MBE Utilization is facilitated if the recipient or prime contractor advertises through the 

minority media.  Such advertisements may include, but are not limited to, contracting and 

subcontracting opportunities, hiring and employment, or any other matter related to the 

project.  

        

(3)  Conduct pre-bid, pre-solicitation, and post-award conferences to ensure that consultants, 

suppliers, and builders solicit DBEs. 

 

(4)  Provide bidders and offerors with listings of qualified DBEs and establish that a fair share of 

contracts/procurements should be awarded to these groups. 

 

(5)  Advertise in general circulation, trade publications, State agency publications of identified 

source, disadvantaged business focused media, etc., concerning contracting opportunities on 

your projects.  Maintain a list of disadvantaged business-focused publications that may be 

utilized to solicit MBEs or WBEs. 

 

(6)  Provide interested DBEs with adequate information about plans, specifications, timing and 

other requirements of the proposed projects. 

 

(7)  Provide DBE trade organizations with succinct summaries of solicitations. 

 

(8)  Notify DBEs of future procurement opportunities so that they may establish bidding 

solicitations and procurement plans. 

 

c.  Divide total requirements when economically feasible, into small tasks or quantities to permit maximum 

participation of DBEs. 

 

(1)  Perform an analysis to identify portions of work that can be divided and performed by 

qualified DBEs. 

 

(2)  Scrutinize the elements of the total project to develop economically feasible units of work that 

are within the bonding range of DBEs. 

 

(3)  Analyze bid packages for compliance with the good faith efforts to afford DBEs maximum 

participation. 

 

d.  Establish delivery schedules, where requirements of the work permit, which will encourage participation 

by DBEs. 

 

(1)  Consider lead times and scheduling requirements often needed by DBE participation. 

 

(2)  Develop realistic delivery schedules which may provide for greater DBE participation. 

 

e.  Use the services and assistance of the Small Business Administration and the Minority Business 

Development Agency of the US Department of Commerce, as appropriate.  

 

 

(1)  Use the services of outreach programs sponsored by the Minority Business Development 

Agency and/or the Small Business Administration to recruit bona fide firms for placement on 

DBEs’ bidders lists to assist these firms in the development of bid packaging. 
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(2)  Seek out Minority Business Development Centers (MBDCs) to assist recipients and prime 

contractors in identifying MBEs for potential work opportunities on this project. 

 

 

D.  ADDITIONAL CONTRACT PROVISIONS     

 

1. The prime contractor must pay its subcontractors for satisfactory performance no more than 30 days from the 

prime contractor’s receipt of payment from the owner. 

 

2. The prime contractor must notify the owner in writing prior to any termination of a DBE subcontractor for 

convenience. 

 

3. If a DBE subcontractor fails to complete work under the subcontract for any reason, the prime contractor must 

employ the good faith efforts if soliciting a replacement subcontractor, even if the fair share objectives have 

already been achieved.  

 

4. Each procurement contract signed by an EPA financial recipient, including those for an identified loan under an 

EPA financial assistance agreement capitalizing a revolving loan fund, must include the following term and 

condition:   

 

 The contractor shall not discriminate on the basis of race, color, national origin or sex in the performance of this 

contract.  The contractor shall carry out applicable requirements of 40 CFR 33 in the award and administration of 

contracts awarded under EPA financial assistance agreements.  Failure by the contractor to carry out these 

requirements is a material breach of this contract which may result in the termination of this contract or other 

legally available remedies. 

 

 

E. REPORTING 

 

1.  Bidders/offerors shall demonstrate compliance with good faith efforts in order to be deemed responsible.  To 

demonstrate compliance, the “DBE Subcontractor Solicitation Sheet” (pg. DBE - 6) shall be submitted as part of 

its bid or proposal package.   Information shall be included for each DBE subcontractor contacted by the 

bidder/offeror, not just those used to meet the fair share objective.  

 

2. The prime contractor must distribute DBE Program Subcontractor Participation Form (Form 6100-2) to all of its 

DBE subcontractors. The subcontractors can submit completed forms to the South Dakota Department of 

Agriculture and Natural Resources, Water Resources Assistance Program.  

 

3. The prime contractor must have its DBE subcontractors complete DBE Program Subcontractor Performance 

Form (Form 6100-3) and should include completed forms in its bid or proposal package. 

 

4. The prime contractor must complete DBE Program Subcontractor Utilization Form (Form 6100-4) which should 

be submitted as part of its bid or proposal package.  

 

5. Form 6100-3 and Form 6100-4 must be submitted by the apparent low-bidder within ten calendar days of the bid 

opening.  Failure to submit this information will be viewed as a non-responsive bid. 

 

 

 

 

 



 

 

DBE SUBCONTRACTOR  SOLICITATION INFORMATION  

PROJECT  NAME: 

 

Subcontractor Name and 

Telephone Number 

 

MBE or 

WBE 

 

Description of 

Work Offered 

 

Date of Phone Follow-

up & Person Contacted 

Amount of Bid 

or Reason 

for not 

Quoting 

 

Bid Accepted or Rejected?  

Include Reason for Rejection 

      

      

      

      

      

      

 
This information is true and correct to the best of my knowledge 

 

 

____________________________________________________________ 

Contractor Name, Address and Telephone Number       This form shall be submitted as part of the contractor’s bid. 
 

 

____________________________________________________________ 
Signature Title Date

D
B
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Disadvantaged Business Enterprise 

Program DBE Subcontractor 

Participation Form 

 

 

 

NAME OF SUBCONTRACTOR1 PROJECT NAME 

ADDRESS CONTRACT NO. 

TELEPHONE NO. EMAIL ADDRESS 

PRIME CONTRACTOR NAME 

 

Please use the space below to report any concerns regarding the above SRF-funded project (e.g., reason for 

termination by prime contractor, late payment, etc.). 

 
 

 
 

 

 
 

 
CONTRACT 

 
ITEM OFWORK OR DESCRIPTION OF SERVICES RECEIVED FROM 

AMOUNT 

SUBCONTRACTOR 

ITEM NO. THE PRIME CONTRACTOR WAS PAID BY PRIME 

CONTRACTOR 

   

 

Subcontractor Signature Title/Date  

 

'Subcontractor is defined as a company, firm, Joint venture, or individual who enters into an agreement 

with a contractor to provide services pursuant to an SRF award of financial assistance. 

FORM 6100-2 (DBE Subcontractor Participation Form) 
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Disadvantaged Business Enterprise Program 

DBE Subcontractor Utilization Form 

 

 
 

BID/PROPOSAL NO. PROJECT NAME 

NAME OF PRIME BIDDER/PROPOSER E-MAIL ADDRESS 

ADDRESS 

TELEPHONE NO. FAX NO. 

 
The following subcontractors will be used on this project : 

COMPANY NAME, ADDRESS, PHONE 

NUMBER, AND E-MAIL ADDRESS 

TYPE OF WORK TO BE 

PERFORMED 

ESTIMATED 
DOLLAR 
AMOUNT 

TYPE OF 
FIRM? (Print 
MBE, WBE or 
None below) 

    

I certify under penalty of perjury that the forgoing statements are true and correct. In the event of a 
replacement of a subcontractor, I will adhere to the replacement requirements set forth in 40 CFR Part 33 
Section 33.302(c) 
 
 

Signature of Prime Contractor 
 
 

 Date  

Print Name  Title  

 

'Subcontractor is defined as a company firm. joint venture, or individual who enters into an agreement with a contractor 

to provide service, pursuant to an SRF award of financial assistance. 

 

FORM 6 100-4 (DBE Subcontractor Utilization Form) 
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EQUAL EMPLOYMENT OPPORTUNITY and AFFIRMATIVE ACTION REQUIREMENTS on 

FEDERALLY ASSISTED CONSTRUCTION CONTRACTS  

 

 

Notice of Requirement for Affirmative Action to Ensure Equal Employment Opportunity  

(Executive Order 11246)  

 

 

 

1.  The Offer's or Bidder's attention is called to the "Equal Opportunity Clause" and the "Standard Federal 

Equal Employment Specifications" set forth herein.   

 

 

              2.  The goals and timetables for minority and female participation, expressed in percentage terms for the  

Contractor’s aggregate workforce in each trade on all construction work in the covered area as follows: 

  

 Goals for minority participation in each trade -    

 (See Appendix A for goals by county)  

 Goals for female participation in each trade - 6.9%  

 

               As used in this notice, and in the contract resulting from this solicitation, the “covered area” is 

  County. 

 

 

These goals are applicable to all the contractor's construction work (whether or not it is Federal or Federally 

assisted) performed in the covered area.  If the contractor performs construction work in a geographical area located 

outside of the covered area, it shall apply the goals established for such geographical area where the work is actually 

performed.  With regard to this second area, the contractor also is subject to the goals for both its federally involved 

and non-federally involved construction. 

 

The Contractor's compliance with the Executive Order and the regulations in 41 CFR Part 60-4 shall be 

based on its implementation of the Equal Opportunity Clause, specific affirmative action obligations required by the 

specifications set forth in 41 CFR 60-4.3(a), and its efforts to meet the goals.  The hours of minority and female 

employment and training must be substantially uniform throughout the length of the contract, and in each trade, and 

the contractor shall make a good faith effort to employ minorities and women evenly on each of its projects.  The 

transfer of minority or female employees or trainees from contractor to contractor or from project to project for the 

sole purpose of meeting the contractor's goals shall be a violation of the contract, the Executive Order, and the 

regulations in 41 CFR Part 60-4.  Compliance with the goals will be measured against the total work hours 

performed. 

 

3.  The contractor shall provide written notification to the Director of the Office of Federal Contract 

Compliance Programs within 10 working days of award of any construction subcontract in excess of $10,000 

at any tier for construction work under the contract resulting from this solicitation.  The notification shall list 

the name, address and telephone number for the subcontractor; employer identification number of the subcontractor; 

estimated dollar amount of the subcontract; estimated starting and completion dates of the subcontract; and the 

geographical area in which the contract is to be performed.  A form is provided on page EEO - 7 that the contractor 

may use for this purpose. 

 

This notice shall be included in, and shall be a part of, all solicitations for offers and bids on all federal and 

federally assisted construction contracts or subcontracts. 
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EQUAL OPPORTUNITY CLAUSES  

 

The Equal Opportunity Clause published at 41 CFR Part 60-1.4(b) is required to be included in, and is part of, all 

nonexempt federally assisted construction contracts and subcontracts.  The Equal Opportunity Clause shall be 

considered to be a part of every contract and subcontract required by the regulations in this part to include such a 

clause, whether or not it is physically incorporated in such contracts.    

 

In addition to the clauses described above, all federal contracting officers, all applicants, and all non-construction 

contractors, as applicable, shall include the specifications set forth in this section in all federal and federally assisted 

construction contracts in excess of $10,000 to be performed in geographical areas designated by the Director 

pursuant to §60-4.6 of this part and in construction subcontracts in excess of $10,000 necessary in whole or in part 

to the performance of non-construction Federal contracts and subcontracts covered under the Executive Order.  

 

STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY CONSTRUCTION CONTRACT 

SPECIFICATIONS (EXECUTIVE ORDER 11246) 

 

1.  As used in these specifications: 

 

a.  "Covered Area" means the geographical area described in the solicitation from which this 

contract resulted; 

 

b.  "Director" means Director, Office of Federal Contract Compliance Programs, United States 

Department of Labor, or any person to whom the Director delegates authority; 

 

c.  "Employer identification number" means the Federal Social Security number used on the 

employer's quarterly Federal Tax Return, U.S. Treasury Department Form 941. 

 

d.  "Minority" includes: 

 

(i)  Black (all persons having origins in any of the Black African racial groups not of 

Hispanic origin); 

 

(ii)  Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American 

or other Spanish Culture or origin, regardless of race); 

 

(iii)  Asian and Pacific Islander (all persons having origins in any of the original peoples 

of the Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); 

 

(iv)  American Indian or Alaskan Native (all persons having origins in any of the original 

peoples of North America and maintaining identifiable tribal affiliations through 

membership and participation or community identification).  

 

2.  Whenever the contractor, or any subcontractor at any tier, subcontracts a portion of the work involving 

any construction trade, it shall physically include in each subcontract in excess of $10,000 the provisions of these 

specifications and the Notice which contains the applicable goals for minority and female participation and which is 

set forth in the solicitations from which this contract resulted. 

   

3.  If the contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan approved by the U.S. 

Department of Labor in the covered area either individually or through an association, its affirmative action 

obligations on all work in the Plan area, (including goals and timetables) shall be in accordance with that Plan for 

those trades which have unions participating in the Plan.  Contractors must be able to demonstrate their participation 

in and compliance with the provisions of any such Hometown Plan.  Each contractor or subcontractor participating 

in an approved Plan is individually required to comply with its obligations under the EEO clause, and to make a 

good faith effort to achieve each goal under the Plan in each trade in which it has employees.  The overall good faith 

performance by other contractors or subcontractors toward a goal in an approved Plan does not excuse any covered 

contractor's or subcontractor's failure to take good faith efforts to achieve the Plan goals and timetables. 
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4.  The contractor shall implement the specific affirmative action standards provided in paragraphs (7)(a) 

through (p) of these specifications.  The goals set forth in the solicitation from which this contract resulted are 

expressed as percentages of the total hours of employment and training of minority and female utilization the 

contractor should reasonably be able to achieve in each construction trade in which it has employees in the covered 

area.  Covered Construction contractors performing construction work in geographical areas where they do not have 

a Federal or federally assisted construction contract shall apply the minority and female goals established for the 

geographical area where the work is being performed.  Goals are published periodically in the FEDERAL 

REGISTER in notice form, and such notices may be obtained from any Office of Federal Contract Compliance 

Programs office or from Federal procurement contracting officers.  The contractor is expected to make substantially 

uniform progress toward its goals in each craft during the period specified. 

 

5.  Neither the provisions of any collective bargaining agreement, nor the failure by a union with whom the 

contractor has a collective bargaining agreement, to refer either minorities or women shall excuse the contractor's 

obligations under these specifications, Executive Order 11246, or the regulations promulgated pursuant thereto. 

 

6.  In order for the non-working training hours of apprentices and trainees to be counted in meeting the 

goals, such apprentices and trainees must be employed by the contractor during the training period, and the 

contractor must have made a commitment to employ the apprentices and trainees at the completion of their training, 

subject to the availability of employment opportunities.  Trainees must be trained pursuant to training programs 

approved by the U.S. Department of Labor. 

 

7.  The contractor shall take specific affirmative actions to ensure equal employment opportunity.  The 

evaluation of the contractor's compliance with these specifications shall be based upon its effort to achieve 

maximum results from its actions.  The contractor shall document these efforts fully, and shall implement 

affirmative action steps at least as extensive as the following: 

 

a.  Ensure and maintain a working environment free of harassment, intimidation, and coercion at 

all sites, and in all facilities at which the contractor's employees are assigned to work.  The contractor, 

where possible, will assign two or more women to each construction project.  The contractor shall 

specifically ensure that all foremen, superintendents, and other on-site supervisory personnel are aware of 

and carry out the contractor's obligation to maintain such a working environment, with specific attention to 

minority or female individuals working at such sites or in such facilities.   

 

b.  Establish and maintain a current list of minority and female recruitment sources, provide 

written notification to minority and female recruitment sources and to community organizations when the 

contractor or its unions have employment opportunities available, and maintain a record of the 

organizations’ responses. 

 

c.  Maintain a current file of the names, addresses, and telephone numbers of each minority and 

female off-the-street applicant and minority or female referral from a union, a recruitment source or 

community organization and of what action was taken with respect to each such individual.  If such 

individual was sent to the union hiring hall for referral and was not referred back to the contractor by the 

union or, if referred, not employed by the contractor, this shall be documented in the file with the reason 

therefor, along with whatever additional actions the contractor may have taken.  

 

d.  Provide immediate written notification to the Director when the union or unions with which the 

Contractor has a collective bargaining agreement has not referred to the Contractor a minority person or 

woman sent by the Contractor, or when the Contractor has other information that the union referral process 

has impeded the Contractor's efforts to meet its obligations. 

  

e.  Develop on-the-job training opportunities and/or participate in training programs for the areas 

which expressly include minorities and women, including upgrading programs and apprenticeship and 

trainee programs relevant to the contractor's employment needs, especially those programs funded or 

approved by the Department of Labor.  The contractor shall provide notice of these programs to the sources 

compiled under (7)(b) above. 

 



 

EEO -  4 

f.  Disseminate the contractor's EEO policy by providing notice of the policy to unions and 

training programs and requesting their cooperation in assisting the contractor in meeting its EEO 

obligations; by including it in any policy manual and collective bargaining agreement; by publicizing it in 

the company newspaper, annual report, etc.; by specific review of the policy with all management 

personnel and with all minority and female employees at least once a year; and by posting the company 

EEO policy on bulletin boards accessible to all employees at each location where construction work is 

performed. 

 

g.  Review, at least annually, the company's EEO policy and affirmative action obligations under 

these specifications with all employees having any responsibility for hiring, assignment, layoff, termination 

or other employment decisions including specific review of these items with on-site supervisory personnel 

such as superintendents, general foremen, etc., prior to the initiation of construction work at any job site.  A 

written record shall be made and maintained identifying the time and place of these meetings, persons 

attending, subject matter discussed, and disposition of the subject matter. 

 

h.  Disseminate the contractor's EEO policy externally by including it in any advertising in the 

news media, specifically including minority and female news media, and providing written notification to 

and discussing the contractor's EEO policy with other contractors and subcontractors with whom the 

contractor does or anticipates doing business. 

 

i.  Direct its recruitment efforts, both oral and written, to minority, female and community 

organizations, to schools with minority and female students and to minority and female recruitment and 

training organizations serving the contractor's recruitment area and employment needs.  Not later than one 

month prior to the date for the acceptance of applications for apprenticeship or other training by any 

recruitment source, the contractor shall send written notification to organizations such as the above, 

describing the openings, screening procedures, and tests to be used in the selection process. 

 

j.  Encourage present minority and female employees to recruit other minority persons and women 

and, where reasonable, provide after school, summer and vacation employment to minority and female 

youth both on the site and in other areas of a contractor's workforce. 

 

k.  Validate all tests and other selection requirements where there is an obligation to do so under 

41 CFR Part 60-3.  

 

l.  Conduct, at least annually, an inventory and evaluation at least of all minority and female 

personnel for promotional opportunities and encourage these employees to seek or to prepare for, through 

appropriate training, etc., such opportunities. 

 

m.  Ensure that seniority practices, job classifications, work assignments and other personnel 

practices, do not have a discriminatory effect by continually monitoring all personnel and employment 

related activities to ensure that the EEO policy and the contractor's obligations under these specifications 

are being carried out. 

 

n.  Ensure that all facilities and company activities are non-segregated except that separate or 

single-user toilet and necessary changing facilities shall be provided to assure privacy between the sexes. 

 

o.  Document and maintain a record of all solicitations of offers for subcontracts from minority 

and female construction contractors and suppliers, including circulation of solicitations to minority and 

female contractor associations and other business associations. 

 

p.  Conduct a review, at least annually, of all supervisor's adherence to and performance under the 

 contractor's EEO policies and affirmative action obligations. 

 

8.  Contractors are encouraged to participate in voluntary associations which assist in fulfilling one or more 

of their affirmative action obligations (7)(a) through (p).  The efforts of a contractor association, joint contractor-

union, contractor-community, or other similar group of which the contractor is a member and participant, may be 
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asserted as fulfilling any one or more of its obligations under (7)(a) through (p) of these specifications provided that 

the contractor actively participates in the group, makes every effort to assure that the group has positive impact on 

the employment of minorities and women in the industry, ensures that the concrete benefits of the program are 

reflected in the contractor's minority and female workforce participation, makes a good faith effort to meet its 

individual goals and timetables, and can provide access to documentation which demonstrates the effectiveness of 

actions taken on behalf of the contractor.  The obligation to comply, however, is the contractor's and failure of such 

a group to fulfill an obligation shall not be a defense for the contractor's noncompliance. 

 

9.  A single goal for minorities and a separate single goal for women have been established.  The 

contractor, however, is required to provide equal employment opportunity and to take affirmative action for all 

minority groups, both male and female, and all women, both minority and non-minority.  Consequently, the 

contractor may be in violation of the Executive Order if a particular group is employed in a substantially disparate 

manner (for example, even though the contractor has achieved its goals for women generally, the contractor may be 

in violation of the Executive order if a specific minority group of women is under-utilized).   

 

10.  The contractor shall not use the goals and timetables of affirmative action standards to discriminate 

against any person because of race, color, religion, sex, or national origin. 

 

11.  The contractor shall not enter into any subcontract with any person or firm debarred from government 

contracts pursuant to Executive Order 11246. 

 

12.  The contractor shall carry out such sanctions and penalties for violation of these specifications and of 

the Equal Opportunity Clause, including suspension, termination and cancellation of existing subcontracts as may be 

imposed or ordered pursuant to Executive Order 11246, as amended, and its implementing regulations, by the Office 

of Federal Contract Compliance Programs.  Any contractor who fails to carry out such sanctions and penalties shall 

be in violation of these specifications and Executive Order 11246, as amended. 

 

13.  The contractor, in fulfilling its obligations under these specifications, shall implement specific 

affirmative action steps, at least as extensive as those standards prescribed in paragraph (7) of these specifications, 

so as to achieve maximum results from its efforts to ensure equal employment opportunity.  If the contractor fails to 

comply with the requirements of the Executive Order, the implementing regulations, or these specifications, the 

Director shall proceed in accordance with 41 CFR 60-4.8. 

 

14.  The contractor shall designate a responsible official to monitor all employment related activity to 

ensure that the company EEO policy is being carried out, to submit reports relating to the provisions hereof as may 

be required by the government and to keep records.  Records shall at least include for each employee the name, 

address, telephone numbers, construction trade, union affiliation if any, employee identification number when 

assigned, social security number, race, sex, status (e.g., mechanic, apprentice, trainee, helper, or laborer), dates of 

changes in status, hours worked per week in the indicated trade, rate of pay, and locations at which the work was 

performed.  Records shall be maintained in an easily understandable and retrievable form; however, to the degree 

that existing records satisfy this requirement, contractors shall not be required to maintain separate records. 

 

15.  Nothing herein provided shall be construed as a limitation upon the application of other laws which 

establish different standards of compliance or upon the application of requirements for the hiring of local or other 

area residents (e.g., those under the Public Works Employment Act of 1977 and the Community Development Block 

Grant Program).     
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APPENDIX A 

 

GOALS FOR MINORITY PARTICIPATION ON EACH TRADE 

 

Counties Goal 

Aurora, Beadle, Brookings, Brule, Charles Mix, Davison, Douglas, Gregory, Hand, Hanson, 

Hutchinson, Jerauld, Kingsbury, Lake, Lincoln (excluding Sioux Falls), McCook, Miner, Moody, 

Sanborn, Turner 

0.8 

Bon Homme, Clay, Minnehaha (including all of Sioux Falls), Union, Yankton 1.2 

Brown, Clark, Codington, Day, Deuel, Edmunds, Faulk, Grant, Hamlin, McPherson, Marshall, 

Roberts, Spink 

1.3 

Meade, Pennington 3.4 

Bennett, Buffalo, Butte, Campbell, Corson, Custer, Dewey, Fall River, Haakon, Harding, Hughes, 

Hyde, Jackson, Jones, Lawrence, Lyman, Mellette, Perkins, Potter, Shannon, Stanley, Sully, Todd, 

Tripp, Walworth, Ziebach 

7.9 

 

  



 

 

CONTRACTOR’S NAME, ADDRESS & TELEPHONE NUMBER 

 

 

 

 

 

Contractor Employer ID Number:  

 

 

CONTRACT INFORMATION 
PROJECT AND LOCATION: 

 

 

Dollar Amount of Contract Estimated Start Date Estimated Completion Date Contract No. Geographical Area (County, State) 

     

 

NOTIFICATION OF SUBCONTRACTS AWARDED (>$10,000) 

Subcontractor’s Name Address, and Phone Number Employer ID Number of 

Subcontractor 

Estimated $ Amount 

of Subcontract 

Estimated Start Date Estimated Completion 

Date 

     

     

     

     

     

Return to: 

 

Joan Ford, Regional Director 

US Department of Labor 

Federal Building, Room 840 

525 South Griffin St. 

Dallas, TX 75202 

E
E

O
 - 7
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CERTIFICATION REGARDING DEBARMENT, SUSPENSION, AND OTHER 

RESPONSIBILITY MATTERS 

 

A. INSTRUCTIONS 

 

Under Executive Order 12549, an individual or organization debarred or excluded from 

participation in Federal assistance or benefit programs may not receive any assistance 

award under a Federal program, or a sub-agreement thereunder for $25,000 or more.  The 

status of prospective individuals or organizations can be checked at: 

 

http://epls.arnet.gov/ 

 

Accordingly, each prospective recipient of an EPA grant, loan, or cooperative agreement 

and any contract or sub-agreement participant thereunder must complete the attached 

certification or provide an explanation why they cannot complete the certification.  For 

further details, see 40 CFR 32.510, Participants Responsibilities. 

 

B. WHERE TO SUBMIT  

 

A prospective prime contractor must submit a completed certification or explanation to 

the project owner for the project.  Each prospective subcontractor must submit a 

completed certification or explanation to the prime contractor for the project. 

 

C. HOW TO OBTAIN FORMS 

 

This form may be reproduced as necessary.  If needed, additional forms may be obtained 

from the Department of Agriculture and Natural Resources.  
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SRF Project Number 

 

United States Environmental Protection Agency 

Washington, DC 20460 

 

Certification Regarding 

Debarment, Suspension, and Other Responsibility Matters 

 

 

The prospective participant certifies to the best of its knowledge and belief that it and its 

principals:  

 

(a) Are not presently debarred, suspended, proposed for debarment, declared ineligible, or 

voluntarily excluded from covered transactions by any Federal department or agency;  

 

(b) Have not within a three year period preceding this proposal been convicted of or had a civil 

judgement rendered against them for commission of fraud or a criminal offense in connection 

with obtaining, attempting to obtain, or performing a public (Federal, State, or local) 

transaction or contract under a public transaction;  violation of Federal or State antitrust 

statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction 

of records, making false statements, or receiving stolen property; 

 

(c) Are not presently indicted for or otherwise criminally or civilly charged by a government 

entity (Federal, State, or local) with commission of any of the offenses enumerated in 

paragraph (1)(b) of this certification; and  

 

(d) Have not within a three-year period preceding this application/proposal had one or more 

public transactions (Federal, State, or local) terminated for cause or default.  

 

I understand that a false statement on this certification may be grounds for rejection of this 

proposal or termination of the award. In addition, under 18 USC Sec. 1001, a false statement 

may result in a fine of up to $10,000 or imprisonment for up to 5 years, or both.  

 

 

Typed Name & Title of Authorized Representative 

 

 

Signature of Authorized Representative Date 

 

 I am unable to certify to the above statements. My explanation is attached. 
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PROHIBITION AGAINST LISTED VIOLATED FACILITIES 

 

A. REQUIREMENTS   

 

(1)  To comply with all the requirements of section 114 of the Clean Air Act, as amended (42 U.S.C. 1857, 

et seq., as amended by Pub. L. 92-604) and section 308 of the Clean Water Act (33 U.S.C. 1251, as 

amended), respectively, which relate to inspection, monitoring, entry, reports, and information, as well 

as other requirements specified in section 114 and section 308 of the Air Act and the Water Act, 

respectively, and all regulations and guidelines issued thereunder before the award of this contract.  

 

(2)  That no portion of the work required by this prime contract will be performed in a facility listed on the 

Environmental Protection Agency list of violating facilities on the date when this contract was awarded 

unless and until the EPA eliminates the name of such facility or facilities from the listing.  

 

(3)  That the best efforts to comply with clean air and clean water standards at the facilities in which the 

contract is being performed.  

 

(4)  To insert the substance of the provisions of this clause, including this paragraph (4), in any nonexempt 

subcontract.  

 

B. DEFINITIONS  

 

(1)  Air Act means the Clean Air Act, as amended (42 U.S.C. 1857 et seq.).  

 

(2)  Water Act means the Clean Water Act, as amended (33 U.S.C. 1251 et seq.).  

 

(3)  Clean Air Standards means any enforceable rules, regulations, guidelines, standards, limitations, 

orders, controls, prohibitions, or other requirements which are contained in, issued under, or otherwise 

adopted under the Air Act or Executive Order 11738, an applicable implementation plan as described 

in section 110 (d) of the Air Act (42 U.S.C. 1857c-5(d)), an approved implementation procedure or 

plan under section 111 (c) or section 111(d), or an approved implementation procedure under section 

112(d) of the Air Act (42 U.S.C. 1857c-7(d)).  

 

(4)  Clean Water Standards means any enforceable limitation, control, condition, prohibition, standard, or 

other requirement which is promulgated under the Water Act or contained in a permit issued to a 

discharger by the Environmental Protection Agency or by a State under an approved program, as 

authorized by section 402 of the Water Act (33 U.S.C. 1342), or by a local government to ensure 

compliance with pretreatment regulations as required by section 307 of Water Act (33 U.S.C. 1317).  

 

(5)  Compliance means compliance with clean air or water standards. Compliance shall also mean 

compliance with a schedule or plan ordered or approved by a court of competent jurisdiction, the 

Environmental Protection Agency in accordance with the requirements of the Air Act or Water Act 

and regulations.  

 

(6)  Facility means any building, plant, installation, structure, mine, vessel, or other floating craft, location, 

or site of operations, owned, leased, or supervised by a contractor or subcontractor, to be used in the 

performance of a contract or subcontract.  Where a location or site of operations contains or includes 

more than one building, plant, installation, or structure, the entire location or site shall be deemed to be 

a facility except where the Director, Office of Federal Activities, Environmental Protection Agency, 

determines that independent facilities are located in one geographical area. 
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WILLIAMS-STEIGER OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970 

 

A. AUTHORITY 

 

(1)  The contractor is subject to the provisions of the Williams-Steiger Occupational Safety and Health Act 

of 1970.  

 

(2)  These construction documents and the joint and several phases of construction hereby contemplated are 

to be governed, at all times, by applicable provisions of the Federal law(s) , including but not limited to 

the latest amendment of the following:  

 

a. Williams-Steiger Occupational Safety and Health Act of 1970, Public Law 94-596;  

 

b. Part 1910 - Occupational Safety and Health Standards, Chapter XVII of Title 29, Code of 

Federal Regulations;  

 

c. Part 1926 - Safety and Health Regulations for Construction, Chapter XVII of Title 29, Code 

of Federal Regulations.  

 

B. SAFETY AND HEALTH PROGRAM REQUIREMENTS 

  

(1)  This project, its prime contractor and its subcontractors, shall at all times be governed by Chapter XVII 

of Title 29, Code of Federal Regulations, Part 1926 - Safety and Health Regulations for Construction 

(29 CFR 22801), as amended to date.  

 

(2)  To implement the program and to provide safe and healthful working conditions for all persons, 

general project safety meetings will be conducted at the site at least once each month during the course 

of construction, by the construction superintendent or his/her designated safety officer. Notice of such 

meeting shall be issued not less than three (3) days prior, stating the exact time, location, and agenda to 

be included. Attendance by the owner, architect, general foreman, shop steward(s), and trades, or their 

designated representatives, witnessed in writing as such, shall be mandatory.  

 

(3)  To further implement the program, each trade shall conduct a short gang meeting, not less than once a 

week, to review project safety requirements mandatory for all persons during the coming week. The 

gang foreman shall report the agenda and specific items covered to the project superintendent, who 

shall incorporate these items in his/her daily log or report.  

 

(4)  The prime contractor and all subcontractors shall immediately report all accidents, injuries, or health 

hazards to the owner and architect, or their designated representatives, in writing. This shall not 

obviate any mandatory reporting under the provisions of the Occupational Safety and Health Act of 

1970.  

 

(5)  This program shall become a part of the contract documents and the contract between the owner and 

prime contractor, prime contractor and all subcontractors, as though fully written therein.  
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DISCOVERY OF ARCHAEOLOGICAL AND OTHER HISTORICAL ITEMS 

 

In the event of an archaeological find during any phase of construction, the following procedure will be followed: 

 

(1) Construction shall be halted, with as little disruption to the archaeological site as possible. 

 

(2) The Contractor shall notify the Owner who shall contact the State Historical Preservation Officer. 

 

(3) The State Historical Preservation Officer may decide to have an archaeologist inspect the site and make 

recommendations about the steps needed to protect the site, before construction is resumed. 

 

(4) The entire event should be handled as expediently as possible in order to hold the loss in construction time 

to a minimum while still protecting archaeological finds. 

 

A similar procedure should be followed with regard to more recent historical resources.  Should any artifacts, 

housing sites, etc., be uncovered, the same procedure should be followed as for an archaeological find. 

 

In the event archaeological/historical data are evaluated to meet National Register criteria, the Advisory Council on 

Historic Preservation may be notified and asked to comment by the South Dakota Department of Agriculture and 

Natural Resources.   
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DAVIS-BACON AND RELATED ACTS 

 
LABOR STANDARDS 

 
Contractors performing work on construction projects which have been provided assistance through the State 

Revolving Fund must fulfill the requirements of the Labor Standards Provisions for federally assisted 

construction contracts.  These standards are located at the end of this section. 

 

WEEKLY CONTRACTOR PAYROLLS 
 

Each week as work progresses, the contractor must submit to the Owner a copy of all weekly payrolls and 

required attachments stipulated therein.  Sample suggested payrolls may be obtained from the Owner upon 

request.  All weekly payrolls shall contain or have attached the following: 

 

1. Name of each employee and the last four digits of the social security number. 

 

2. Classification of employees (same as shown on wage determination). 

 

3. Rate of pay not less than that shown on the wage determination. 

 

4. Hours worked each day and total for each week for each employee. 

 

5. All deductions made. 

 

6. Net amount paid to employee. 

 

7. The following certification: 

 

"I certify that the payroll is correct and complete, that the wage rates contained therein are not less than the 

applicable rates contained in the Wage Determination decision of the Secretary of Labor and that the 

classification set forth for each laborer or mechanic conform with the work he performs." 

 

                

 (Signature)    (Title) 
 

 

COMPLIANCE WITH THE COPELAND (ANTI-KICKBACK) ACT 
 

The following anti-kickback statement must be submitted with each set of weekly payrolls: 

 

"I, (name of signatory party), (title), do hereby state: That I pay or supervise the payment of the persons 

employed by (contractor or subcontractor) on the (work or building); that during the payroll period 

commencing on the ________ day of _____________, 20____, and ending the _________ day of 

_____________, 20____, all persons employed on said project have been paid the full weekly wages earned, 

that no rebates have been or will be made either directly or indirectly from the full weekly wages earned by 

any person, other than permissible deductions, as defined in Regulations, Part 3 (CFR Part 3) issued by the 

Secretary of Labor under the Copeland Act, as amended (48 Stat. 948; 63 Stat. 108; 72 Stat. 967; and 40 

U.S.C. 276c), and described below: (Paragraph describing deductions, if any)" 

 

                 

(Signature) (Title) 
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All prime contractors shall include the wage determination and all the labor standards provisions in all 

subcontracts as herein specified. 

 

The Contractor shall make employment records available for inspection by authorized representatives of the 

State of South Dakota and the Department of Labor, and will permit employees to be interviewed during 

working hours by these representatives.  Payroll records will be maintained during the course of the work by 

the Prime Contractor, including a copy of the payroll of each Subcontractor and they shall be preserved for a 

period of three years thereafter. 

 

Each monthly engineering estimate must be accompanied by the following certificate executed by each Prime 

Contractor employing mechanics and laborers at the site on work in which the Federal government is to 

participate: 

 

Principal Contractor    

 

Project Name            

 

Project No.             

 

I, _______________________________, as official representative of the above named principal contractor do 

hereby certify as follows: 

 

 All Labor Standards Requirements have been fulfilled by principal contractor and all subcontractors 

under this contract; or  

 

 There is an honest dispute regarding the required provisions. 

 

 

Explanation:             

 

      .    .       

(Signature) (Title) 

 

In the event of a violation of the Labor Standards provisions of the contract by the Prime Contractor or any 

Subcontractor, the owner may, after notice to the Contractor, suspend further payments or proceed to terminate 

the contract as provided in the Labor Standards section of the Contract. 
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FEDERAL LABOR STANDARDS PROVISIONS 

 
 

 

 

 

 
Applicability 

 

The Project or Program to which the construction work covered by this contract pertains is being assisted by 

the United States of America and the following Federal Labor Standards Provisions are included in this 

Contract pursuant to the provisions applicable to such Federal assistance. 

 

A.1 Minimum Wages 

 

(i) All laborers and mechanics employed or working upon the site of the work will be paid 

unconditionally and not less often than once a week, and without payroll deductions as are 

permitted by regulations issued by the Secretary of Labor under the Copeland Act(29CFR 

Part 3), the full amount of wages and bona fide fringe benefits(or cash equivalents thereof) 

due at time of payment computed at rates not less than those contained in the wage 

determination of the Secretary of Labor which is attached hereto and made a part hereof, 

regardless of any contractual relationship which may be alleged to exist between the 

contractor and such laborers and mechanics. Contributions made or costs reasonably 

anticipated for bona fide fringe benefits under Section 1(b)(2) of the Davis-Bacon Act on 

behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, 

subject to the provisions of 29 CFR 5.5(a)(1)(iv); also, regular contributions made or costs 

incurred for more than a weekly period (but not less often than quarterly) under plans, 

funds, or programs, which cover the particular weekly period, are deemed to be 

constructively made or incurred during such weekly period. Such laborers and mechanics 

shall be paid the appropriate wage rate and fringe benefits on the wage determination for 

the classification of work actually performed, without regard to skill, except as provided in 

29 CFR Part 5.5(a)(4). Laborers or mechanics performing work in more than one 

classification may be compensated at the rate specified for each classification for the time 

actually worked therein; Provided, That the employer's payroll records accurately set forth 

the time spent in each classification in which work is performed. The wage determination 

(including any additional classification and wage rates conformed under 29 CFR Part 

5.5(a)(1)(ii) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the 

contractor and its subcontractors at the site of the work in a prominent and accessible 

place where it can be easily seen by the workers. 

 

(ii)(a) Any class of laborers or mechanics which is not listed in the wage determination 

and which is to be employed under the contract shall be classified in conformance 

with the wage determination. EPA shall approve an additional classification and 

wage rate and fringe benefits therefore only when the following criteria have been 

met: 

 

The work to be performed by the classification requested is not performed by 

a classification in the wage determination; and 

 

(2) The classification is utilized in the area by the construction industry; and 
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(3) The proposed wage rate, including any bona fide fringe benefits, bears a 

reasonable relationship to the wage rates contained in the wage 

determination. 

 

(b) If the contractor and the laborers and mechanics to be employed in the 

classification (if known), or their representatives, and EPA or its designee agree 

on the classification and wage rate (including the amount designated for fringe 

benefits where appropriate), a report of the action taken shall be sent by EPA or 

its designee to the Administrator of the Wage and Hour Division, Employment 

standards Administration, U.S. Department of Labor, Washington, D.C. 20210.  

The Administrator, or an authorized representative, will approve, modify, or 

disapprove every additional classification action within 30 days of receipt and so 

advise EPA or its designee or will notify EPA or its designee within the 30-day 

period that additional time is necessary.  (Approved by the Office of Management 

and Budget under OMB control number 1215-0140.)  

 

(c) In the event the contractor, the laborers or mechanics to be employed in the 

classification or their representatives, and EPA or its designee do not agree on the 

proposed classification and wage rate (including the amount designated for fringe 

benefits where appropriate), EPA or its designee shall refer the questions, 

including the views of all interested parties and the recommendation of EPA or its 

designee, to the Administrator for determination.  The Administrator, or an 

authorized representative, will issue a determination within 30 days of receipt and 

so advise EPA or its designee or will notify EPA or its designee within the 30-day 

period that additional time is necessary.  (Approved by the Office of Management 

and Budget under OMB control Number 1215-0140.) 

 

(d) The wage rate (including fringe benefits where appropriate) determined pursuant 

to subparagraphs (1)(b) or (c) of this paragraph, shall be paid to all workers 

performing work in the classification under this contract from the first day on 

which work is performed in the classification. 

 

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 

mechanics includes a fringe benefit which is not expressed as an hourly rate, the 

contractor shall either pay the benefit as stated in the wage determination or shall pay 

another bona fide fringe benefit or an hourly cash equivalent thereof. 

 

(iv) If the contractor does not make payments to a trustee or other third person, the contractor 

may consider as part of the wages of any laborer or mechanic the amount of any costs 

reasonably anticipated in providing bona fide fringe benefits under a plan or program, 

Provided, That the Secretary of Labor has found, upon the written request of the 

contractor, that the applicable standards of the Davis-Bacon Act have been met.  The 

Secretary of Labor may require the contractor to set aside in a separate account assets for 

the meeting of obligations under the plan or program.  (Approved by the Office of 

Management and Budget under OMB Control Number 1215-0140.) 

 

2.  Withholding.  

 

EPA or its designee shall upon its own action or upon written request of an authorized 

representative of the Department of Labor withhold or cause to be withheld from the contractor 

under this contract or any other Federal contract with the same prime contractor, or any other 

Federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by 

the same prime contractor so much of the accrued payments or advances as may be considered 

necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed 

by the contractor or any subcontractor the full amount of wages required by the contract. In the 
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event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, 

employed or working on the site of the work, all or part of the wages required by the contract, 

EPA or its designee may, after written notice to the contractor, sponsor, applicant, or owner, take 

such action as may be necessary to cause the suspension of any further payment, advance, or 

guarantee of funds until such violations have ceased. EPA or its designee may, after written notice 

to the contractor, disburse such amounts withheld for and on account of the contractor or 

subcontractor to the respective employees to whom they are due.  The Comptroller General shall 

make such disbursements in the case of direct Davis-Bacon Act contracts. 

 

3. Payrolls and basic records 

 

(i) Basic records relating thereto shall be maintained by the contractor during the course of 

the work preserved for a period of three years thereafter for all laborers and mechanics 

working at the site of the work.  Such records shall contain the name, address, and social 

security number of each such worker, his or her correct classification, hourly rates of 

wages paid (including rates of contributions or costs anticipated for bona fide fringe 

benefits or cash equivalents there of the types described in Section 1(b)(2)B of the Davis-

Bacon Act), daily and weekly number of hours worked, deductions made and actual wages 

paid. Certified weekly payrolls shall contain the name and last four digits of the social 

security number. Whenever the Secretary of Labor has found under 29 CFR 5.5 (a)(1)(iv) 

that the wages of any laborer or mechanic include the amount of any costs reasonably 

anticipated in providing benefits under a plan or program described in Section 1(b)(2)(b) 

of the Davis-Bacon Act, the contractor shall maintain records which show that the 

commitment to provide such benefits is enforceable, that the plan or program is financially 

responsible, and that the plan or program has been communicated in writing to the 

laborers or mechanics affected, and records which show the costs anticipated or the actual 

cost incurred in providing such benefits. Contractors employing apprentices or trainees 

under approved programs shall maintain written evidence of the registration of the 

apprentices and trainees, and the ratios and wage rates prescribed in the applicable 

programs. (Approved by the Office of Management and Budget under OMB control 

Numbers 1215-0140 and 1215-0017.) 

 

(ii)(a) The contractor shall submit weekly for each week in which any contract work is 

performed a copy of all payrolls to EPA or its designee if the agency is a party to 

the contract, but if the agency is not such party, the contractor will submit the 

payrolls to the applicant, sponsor, or owner, as the case may be, for transmission 

to EPA or its designee.  The payrolls submitted shall set out accurately and 

completely all of the information required to be maintained under 29 CFR Part 

5.5(a)(3)(i).  This information may be submitted in any form desired.  Optional 

Form WH-347 is available for this purpose and may be purchased from the 

Superintendent of documents (Federal Stock Number 029-005-00014-1), U.S. 

Government Printing Office, Washington, D.C. 20402.  The prime contractor is 

responsible for the submission of copies of payrolls by all subcontractors.  

(Approved by the Office of management and Budget under OMB Control Number 

1215-0149.) 

 

(b) Each payroll submitted shall be accompanied by a "Statement of compliance," 

signed by the contractor or subcontractor or his or her agent who pays or 

supervises the payment of the persons employed under the contract and shall 

certify the following: 

 

That the payroll for the payroll period contains the information required to be 

maintained under 29 CFR Part 5.59(a)(3)(i) and that such information is 

correct and complete; 

 



 

DB - 6 

That each laborer or mechanic (including each helper, apprentice, and trainee) 

employed on the contract during the payroll period has been paid the full 

weekly wages earned, without rebate, either directly or indirectly, and that 

no deductions have been made either directly or indirectly from the full 

wages earned, other than permissible deductions as set forth in 29 CFR 

Part 3. 

 

That each laborer or mechanic has been paid not less than the applicable wage 

rates and fringe benefits or cash equivalents for the classification of work 

performed, as specified in the applicable wage determination incorporated 

into the contract. 

 

(c) The weekly submission of a properly executed certification set forth on the 

reverse side of Optional Form WH-347 shall satisfy the requirement for 

submission of the "Statement of compliance" required by paragraph A.3(ii)(b) of 

this section. 

 

(d) The falsification of any of the above certifications may subject the contractor or 

subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and 

Section 231 of Title 31 of the United States Code. 

 

(iii) The contractor or subcontractor shall make the records required under paragraph A.3(i) of 

this section available for inspection, copying, or transcription by authorized 

representatives of EPA or its designee or the Department of Labor, and shall permit such 

representatives to interview employees during working hours on the job. If the contractor 

or subcontractor fails to submit the required records or to make them available, EPA or its 

designee may, after written notice to the contractor, sponsor, applicant, or owner, take 

such action as may be necessary to cause the suspension of any further payment, advance, 

or guarantee of funds.  Furthermore, failure to submit the required records upon request or 

to make such records available may be grounds for debarment action pursuant to 29 CFR 

Part 5.12. 

 

4. Apprentices and trainees. 

 

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for 

the work they performed when they are employed pursuant to and individually registered 

in a bona fide apprenticeship program registered with the U.S. Department of Labor, 

Employment and Training Administration, Bureau of Apprenticeship and Training, or 

with a State Apprenticeship Agency recognized by the Bureau, or if a person is employed 

in his or her first 90 days of probationary employment as an apprentice in such an 

apprenticeship program who is not individually registered in the program, but who has 

been certified by the Bureau of Apprenticeship and Training or a State Apprenticeship 

Agency (where appropriate) to be eligible for probationary employment as an apprentice. 

The allowable ratio of apprentices to journeymen on the job site in any craft classification 

shall not be greater than the ratio permitted to the contractor as to the entire work force 

under the registered program.  Any worker listed on a payroll at an apprentice wage rate, 

who is not registered or otherwise employed as stated above, shall be paid not less than the 

applicable wage rate on the wage determination for the classification of work actually 

performed.  In addition, any apprentice performing work on the job site in excess of the 

ratio permitted under the registered program shall be paid not less than the applicable 

wage rate on the wage determination for the work actually performed.  Where a contractor 

is performing construction on a project in a locality other than that in which its program is 

registered, the ratios and wage rates (expressed in percentages of the journeyman's hourly 

rate) specified in the contractor’s or subcontractor’s registered program shall be observed.  

Every apprentice must be paid at not less than the rate specified in the registered program 
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for the apprentice’s level of progress, expressed as a percentage of the journeymen hourly 

rate specified in the applicable wage determination.  Apprentices shall be paid fringe 

benefits in accordance with the provisions of the apprenticeship program.  If the 

apprenticeship program does not specify fringe benefits, apprentices must be paid the full 

amount of fringe benefits listed on the wage determination for the applicable 

classification.  If the Administrator determines that a different practice prevail for the 

applicable apprentice classification, fringes shall be paid in accordance with that 

determination.  In the event the bureau of Apprenticeship and Training, or a State 

Apprenticeship Agency recognized by the Bureau, withdraws approval of an 

apprenticeship program, the contractor will no longer be permitted to utilize apprentices at 

less than the applicable predetermined rate for the work performed until an acceptable 

program is approved. 

 

(ii) Trainees.  Except as provided in 29 CFR 5.16, trainees will not be permitted to work at 

less than the predetermined rate for the work performed unless they are employed 

pursuant to and individually registered in a program which has received prior approval, 

evidenced by formal certification by the U.S. Department of Labor, Employment and 

Training Administration.  The ratio of trainees to journeymen on the job site shall not be 

greater than permitted under the plan approved by the Employment and Training 

Administration.  Every trainee must be paid at not less than the rate specified in the 

approved program for the trainee's level of progress, expressed as a percentage of the 

journeyman hourly rate specified in the applicable wage determination.  Trainees shall be 

paid fringe benefits in accordance with the provisions of the trainee program.  If the 

trainee program does not mention fringe benefits, trainees shall be paid the full amount of 

fringe benefits listed on the wage determination unless the Administrator of the Wage and 

Hour Division determines that there is an apprenticeship program associated with the 

corresponding journeyman wage rate on the wage determination which provides for less 

than full fringe benefits for apprentices.  Any employee listed on the payroll at a trainee 

rate who is not registered and participating in a training plan approved by the Employment 

and Training Administration shall be paid not less than the applicable wage rate on the 

wage determination for the work actually performed.  In addition, any trainee performing 

work on the job site in excess of the ratio permitted under the registered program shall be 

paid not less than the applicable wage rate on the wage determination for the work 

actually performed.  In the event the Employment and Training Administration withdraws 

approval of a training program the contractor will no longer be permitted to utilize trainees 

at less than the applicable predetermined rate for the work performed until an acceptable 

program is approved. 

 

(iii) Equal employment opportunity.  The utilization of apprentices, trainees, and 

journeymen under this part shall be in conformity with the equal and employment 

opportunity requirements of executive order 11246, as amended, and 29 CFR Part 30. 

 

5. Compliance with Copeland Act requirements.  The contractor shall comply with the 

requirements of 29 CFR Part 3, which are incorporated by reference in this contract. 

 

6. Subcontracts.  The contractor or subcontractor will insert in any subcontracts the clauses 

contained in 29 CFR 5.5 (a)(1) through (10) and such other clauses as EPA or its designee may by 

appropriate instructions require, and also a clause requiring the subcontractors to include these 

clauses in any lower tier subcontracts.  The prime contractor shall be responsible for the 

compliance by any subcontractor or lower tier subcontractor with all the contract clauses in 29 

CFR Part 5.5. 

 

7. Contract termination; debarment.  A breach of the contract clauses in 29 CFR 5.5 may be 

grounds for termination of the contract, and for debarment as a contractor and a subcontractor as 

provided in 29 CFR 5.12. 
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8. Compliance with Davis-Bacon and Related Act Requirements.  All rulings and interpretations 

of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1, 3, and 5 are herein incorporated 

by reference in this contract. 

 

9. Disputes concerning labor standards.  Disputes arising out of the labor standards provisions of 

this contract shall not be subject to the general disputes clause of this contract.  Such disputes shall 

be resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR 

Parts 5, 6, and 7.  Disputes within the meaning of this clause include disputes between the 

contractor (or any of its subcontractors) and EPA or its designee, the U.S. Department of Labor, or 

the employees or their representatives. 

 

10. Certification of Eligibility 

 

(i). By entering into this contract, the contractor certifies that neither it (nor he or she) nor any 

person or firm who has an interest in the contractor's firm is a person or firm ineligible to 

be awarded Government contracts by virtue of Section 3(a) of the Davis-Bacon Act or 29 

CFR 5.12(a)(1) or to be awarded EPA contracts or participate in EPA programs pursuant 

to 24 CFR Part 24. 

 

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of 

a Government contract by virtue of Section 3(a) of the Davis-Bacon Act or 29 CFR 

5.12(a)(1) or to be awarded EPA contracts or participate in EPA programs pursuant to 24 

CFR Part 24. 

 

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 

U.S.C. 1001.  Additionally, U.S. Criminal Code, Section 1010, Title 18, U.S.C., "Federal 

Housing Administration transactions", provides in part "Whoever, for the purpose 

of...influencing in any way the action of such Administration...makes, utters or publishes 

any statement, knowing the same to be false...shall be fined not more than $5,000 or 

imprisoned not more than two years or both." 

 

11. Complaints, Proceedings, or Testimony by Employees.  No laborer or mechanic to whom the 

wage, salary, or other labor standards provisions of this Contract are applicable shall be discharged 

or in any other manner discriminated against by the Contractor or any subcontractor because such 

employee has filed any complaint or instituted or caused to be instituted any proceeding or has 

testified or is about to testify in any proceeding under or relating to the labor standards applicable 

under this Contract to his employer. 

 

B. Contract Work Hours and Safety Standards Act.  As used in this paragraph, the terms "laborers" and 

"mechanics" include watchmen and guards. 

 

Overtime requirements.  No contractor or subcontractor contracting for any part of the contract work 

which may require or involve the employment of laborers or mechanics shall require or permit any 

such laborer or mechanic in any workweek in which he or she is employed on such work to work 

in excess of forty hours in such workweek unless such laborer or mechanic receives compensation 

at a rate not less than one and one-half times the basic rate of pay for all hours worked in excess of 

forty hours in such workweek, whichever is greater. 

 

Violation: liability for unpaid wages: liquidated damages.  In the event of any violation of the 

clause set forth in subparagraph (1) of this paragraph, the contractor and any subcontractor 

responsible therefore shall be liable for the unpaid wages.  In addition, such contractor and 

subcontractor shall be liable to the United States (in the case of work done under contract for the 

District of Columbia or a territory, to such District or to such territory), for liquidated damages.  

Such liquidated damages shall be computed with respect to each individual laborer or mechanic 
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including watchmen and guards, employed in violation of the clause set forth in subparagraph (1) 

of this paragraph in the sum of $10 for each calendar day on which such individual was required 

or permitted to work in excess of the standard workweek of forty hours without payment of the 

overtime wages required by the clause set forth in subparagraph (1) of this paragraph.  

 

 

Withholding for unpaid wages and liquidated damages.  EPA or its designee shall upon its own 

action or upon written request of an authorized representative of the Department of Labor 

withhold or cause to be withheld from any moneys payable on account of work performed by the 

contractor or subcontractor under any such contract or any other Federal contract with the same 

prime contract or any other Federally-assisted contract subject to the Contract Work Hours and 

Safety Standards Act, which is held by the same prime contractor such sums as may be determined 

to be necessary to satisfy any liabilities of such contractor or subcontractor for unpaid wages and 

liquidated damages as provided in the clause set forth in subparagraph (2) of this paragraph. 

 

Subcontracts.  The contractor or subcontractor shall insert in any subcontracts the clauses set forth in 

subparagraph (1) through (4) of this paragraph and also a clause requiring the subcontractors to 

include these clauses in any lower tier subcontracts.  The prime contractor shall be responsible for 

compliance by any subcontractor or lower tier subcontractor with the clauses set forth in 

subparagraphs (1) through (4) of this paragraph. 

 

C. Health and Safety 

 

No laborer or mechanic shall be required to work in surroundings or under working conditions which 

are unsanitary, hazardous, or dangerous to his health and safety as determined under construction 

safety and health standards promulgated by the Secretary of Labor by regulation. 

 

The Contractor shall comply with all regulations issued by the Secretary of Labor pursuant to Title 29 

Part 1926 (formerly part 1518) and failure to comply may result in imposition of sanctions 

pursuant to the Contract Work Hours and Safety Standards Act (Public Law 91-54,83 Stat.96). 

 

The Contractor shall include the provisions of this Article in every subcontract so that such provisions 

will be binding on each subcontractor.  The Contractor shall take such action with respect to any 

subcontract as the Administrator of Agriculture and Natural Resources or the Secretary of Labor 

shall direct as a means of enforcing such provisions. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

 

OFFICE OF WATER 

 

 

 

November 3, 2022 
 

 

MEMORANDUM 
 

SUBJECT: Build America, Buy America Act Implementation Procedures for EPA Office of Water 

Federal Financial Assistance Programs 

 
FROM: Radhika Fox 

Assistant Administrator 

 
TO: EPA Regional Water Division Directors, Regions I – X 

EPA Office of Water Office Directors 

 

 
OVERVIEW 

 
The Biden-Harris Administration recognized the Nation’s critical need for infrastructure investment, 

championing the Bipartisan Infrastructure Law (BIL), which Congress passed on November 15, 2021 

(also known as the Infrastructure Investment and Jobs Act (IIJA)). The BIL will provide an 

unprecedented level of federal investment in water and wastewater infrastructure in communities across 

America. 

 
In Title IX of the IIJA, Congress passed the Build America, Buy America (BABA) Act, which establishes 

strong and permanent domestic sourcing requirements across all Federal financial assistance programs for 

infrastructure. The U.S. Environmental Protection Agency (EPA) Office of Water is honored to help lead 

the implementation of these provisions and is proud of its near decade of successful implementation of the 

American Iron and Steel (AIS) provisions for its flagship water infrastructure programs. 

 
This is a transformational opportunity to build a resilient supply chain and manufacturing base for critical 

products here in the United States that will spur investment in good-paying American manufacturing jobs 

and businesses. EPA’s efforts to implement BABA will help cultivate the domestic manufacturing base 

for a wide range of products commonly used across the water sector but not currently made domestically. 

This will take time, and flexibility will be important to ensure that EPA can leverage critical water 

investments on time and on budget to protect public health and improve water quality. 
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IMPLEMENTATION 

 
Recognizing the opportunity and need for BABA implementation guidance, the Made in America Office 

(MIAO) of the Office of Management and Budget (OMB) published Initial Implementation Guidance on 

Application of Buy America Preference in Federal Financial Assistance Programs for Infrastructure 

(OMB Guidance M-22-11) on April 18, 2022. The guidance provides government-wide implementation 

direction for all Federal financial assistance programs for infrastructure. Despite the extensive guidance 

developed by MIAO, EPA’s Office of Water infrastructure investment programs have received many 

questions that were not addressed in OMB Guidance M-22-11 or that require further clarification for EPA 

water infrastructure programs. The following questions and answers serve to supplement OMB Guidance 

M-22-11 with implementation procedures specific to EPA’s relevant water infrastructure programs. 

 
Section 70914(a) of the IIJA states when a Buy America preference under BABA applies: “Not later 

than… [May 14, 2022], the head of each Federal agency shall ensure that none of the funds made 

available for a Federal financial assistance program for infrastructure…may be obligated for a project 

unless all of the iron, steel, manufactured products, and construction materials used in the project are 

produced in the United States.” Therefore, Federal financial infrastructure investments obligated on or 

after May 14, 2022, must comply with the BABA requirements. Absent a waiver, all iron, steel, 

manufactured products, and construction materials permanently incorporated into an infrastructure project 

subject to the BABA requirements must be produced in the United States. For many of EPA’s Office of 

Water infrastructure investment programs, the vast majority of products permanently incorporated into 

construction, maintenance, or repair projects must comply with the BABA requirements, with the 

exception of select construction materials (cement and cementitious materials; aggregates such as stone, 

sand, or gravel; or aggregate binding agents or additives), which are specifically excepted by the BABA 

statute. 

 
EPA’s Office of Water implements many infrastructure investment programs subject to BABA 

requirements, including the following: 

 

• Alaska Native Villages and Rural Communities Water Grant Program (ANV) (and any 

associated Interagency Agreements with the Indian Health Service) 

• Clean Water and Drinking Water State Revolving Fund Programs (CW and DWSRF) 

• Clean Water and Drinking Water Grants to U.S. Territories and the District of Columbia 

• Clean Water Indian and Drinking Water Tribal Infrastructure Grant Set-aside (and any associated 

Interagency Agreements with the Indian Health Service) 

• Coastal Wetlands Planning, Protection and Restoration Act, (CWPPRA) Programs 

• Congressionally Directed Spending/Community Project Funding (also known as Community 

Grants) 

• Geographic Programs1 

• Gulf Hypoxia Program 

• National Estuaries Program (CWA Section 320) 
 

1 Geographic Programs include: Great Lakes Restoration Initiative, Chesapeake Bay, San Francisco Bay, Puget Sound, Long 

Island Sound, Gulf of Mexico, South Florida, Lake Champlain, Lake Pontchartrain, Southern New England Estuaries, Columbia 

River Basin, Pacific Northwest 

https://www.whitehouse.gov/wp-content/uploads/2022/04/M-22-11.pdf
https://www.whitehouse.gov/wp-content/uploads/2022/04/M-22-11.pdf
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• 319 Nonpoint Source Management Program Implementation 

• Reducing Lead in Drinking Water Grant Program (SDWA §1459B) 

• Assistance for Small and Disadvantaged Communities Grants: Small, Underserved, and 

Disadvantaged Community Grant Program (SUDC), Emerging Contaminants in Small or 

Disadvantaged Communities (EC-SDC) and Drinking Water Infrastructure Resilience & 

Sustainability (SDWA §1459A) 

• Sewer Overflow and Stormwater Reuse Municipal Grants (OSG) 

• USMCA Implementing Legislation (Section 821 and Title IX, USMCA Supplemental 

Appropriations, 2020) 

• U.S.-Mexico Border Water Infrastructure Program 

• Voluntary School and Child Care Program Lead Testing and Remediation Grant Program 

(SDWA 1464(d)) 

• Water Infrastructure Finance and Innovation Act (WIFIA) 

 
The questions and answers in this document apply to the implementation of BABA requirements for the 

Office of Water infrastructure programs listed above unless superseded by regulation, statute, or other 

applicable guidance. For many of the programs listed above which did not have domestic preference 

requirements prior to BABA, additional implementation details are pending or may be developed after 

the issuance of these procedures. In addition, EPA notes that more direction will be helpful to inform the 

determination and definition of domestic content in manufactured goods. Supplemental guidance on these 

and other issues, from either OMB or EPA, may be forthcoming. These implementation procedures may 

also apply to additional, unlisted EPA programs which may be required to apply BABA subsequent to 

publication of this memorandum (e.g., future funding programs which have been authorized, but not yet 

appropriated). 

 
For more information on the BABA requirements, visit the EPA Office of Water’s dedicated website – 

https://www.epa.gov/cwsrf/build-america-buy-america-baba – or contact your funding authority (such as 

your grants officer, portfolio manager, or state contact). For information on approved waivers, visit 

https://www.epa.gov/cwsrf/build-america-buy-america-baba-approved-waivers. You may also email 

questions to BABA-OW@epa.gov. 

https://www.epa.gov/cwsrf/build-america-buy-america-baba
https://www.epa.gov/cwsrf/build-america-buy-america-baba-approved-waivers
mailto:BABA-OW@epa.gov
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QUESTIONS AND ANSWERS 

SECTION 1: GENERAL 

 
• Q1.1: Will EPA provide documentation for BABA for bid solicitations and suggested contract 

language? Will EPA provide suggested language for Assistance Agreements? 

 
o A1.1: See Appendix 1, which includes suggested language for construction contracts which 

addresses the BABA requirements. In addition to the language suggested in Appendix 1, 

EPA also recommends that assistance recipients prepare contract bid solicitation documents 

with a statement for the consulting engineers and construction firms as follows: “By signing 

payment application and recommending payment, Contractor certifies they have reviewed 

documentation for all products and materials submitted for payment, and the certifications 

are sufficient to demonstrate compliance with Build America, Buy America Act 

requirements.” In most cases, the assistance recipient’s representatives assume the 

responsibility for their clients to conduct due diligence on compliance with applicable 

domestic preference requirements. 

 
All Federal Financial infrastructure assistance agreements subject to BABA must have a 

clause requiring compliance with the requirements. See Appendix 2 for example assistance 

agreement language. 

 

• Q1.2: Would federally-financed infrastructure projects outside of the United States need to comply 

with the BABA requirements? 

 
o A1.2: No. According to the OMB Guidance (M-22-11), a “project” is defined as “…any 

activity related to the construction, alteration, maintenance, or repair of infrastructure in the 

United States.” Therefore, the BABA requirements are not implicated for infrastructure 

projects occurring outside of the United States, such as projects funded through the United 

States-Mexico-Canada Agreement with infrastructure activities occurring in Mexico or 

Canada (that is, outside the United States). 

 

• Q1.3: If most of the project is BABA compliant, and a small portion is not, can an assistance 

recipient self-fund (i.e., paying with non-federal dollars) the non-compliant products? 

 
o A1.3: Any project that is funded in whole or in part with federal assistance must comply with 

the BABA requirements, unless the requirements are otherwise waived. All iron, steel, 

manufactured products, and construction materials used in a project must meet the BABA 

requirements unless waived. Absent a waiver, there is no “small portion” or product that does 

not need to satisfy the BABA requirements unless the requirements are waived (or 

specifically excluded as is the case for cement and cementitious materials; aggregates such as 

stone, sand, or gravel; aggregate binding agents or additives; or non-permanent products). An 

assistance recipient may request a waiver or inquire as to whether a broad waiver, such as a 

de minimis waiver, might apply. 
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• Q1.4: How do international trade agreements affect the implementation of the BABA requirements? 

 
o A1.4: The BABA requirements apply in a manner consistent with United States obligations 

under international trade agreements. Typically, these obligations only apply to direct 

procurement by the entities that are signatories to these trade agreements. In general, 

assistance recipients are not signatories to such agreements, so these trade agreements have 

no impact on BABA implementation. In the few instances where such an agreement applies 

to a municipality, that municipality is responsible for determining its applicability and 

requirements and communicating with the funding authority (such as EPA and/or a state) on 

the actions taken to comply with BABA. 

 

SECTION 2: PRODUCT COVERAGE 

• Q2.1: For products made of iron and steel, what is the difference between predominantly and 

primarily iron and steel? 

 
o A2.1: EPA considers the terms “predominantly” and “primarily” to be interchangeable, such 

that a product is considered predominantly (or primarily) iron and steel if it contains greater 

than 50 percent iron and steel by material cost. 

 
• Q2.2: What is the definition of construction materials (with examples)? 

 
o A2.2: From OMB Guidance M-22-11: “construction materials” include an article, material, 

or supply (other than an item of primarily iron or steel; a manufactured product; cement and 

cementitious materials; aggregates such as stone, sand, or gravel; aggregate binding agents or 

additives; or non-permanent products) that is or consists primarily of: 

▪ non-ferrous metals, 

▪ plastic and polymer-based products (including polyvinylchloride, composite building 

materials, and polymers used in fiber optic cables), (including optic glass), 

▪ lumber, and 

▪ drywall. 

 
For example, a plate of glass would be a construction material under BABA, but a framed 

window that incorporates the glass into a frame would be a manufactured product. Another 

common construction material for water infrastructure projects would be polyvinyl chloride 

(PVC) pipe and fittings. However, if PVC components are incorporated into a more complex 

product such as instrumentation and control equipment or a water treatment unit, those items 

would be manufactured products. 

 

• Q2.3: What are manufactured products (with examples)? 

 
o A2.3: From OMB Guidance M-22-11: “…all manufactured products used in the project are 

produced in the United States—this means the manufactured product was manufactured in 

the United States; and the cost of the components of the manufactured product that are 

mined, produced, or manufactured in the United States is greater than 55 percent of the total 
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cost of all components of the manufactured product, unless another standard for determining 

the minimum amount of domestic content of the manufactured product has been established 

under applicable law or regulation…” 

The manufactured products category would cover the majority of potential water 

infrastructure products, including complex products made up of a variety of material types 

and components. For water infrastructure projects, common manufactured products would 

include, but not be limited to, pumps, motors, blowers, aerators, generators, instrumentation 

and control systems, gauges, meters, measurement equipment, treatment equipment, 

dewatering equipment, actuators, and many other mechanical and electrical items. 

 

• Q2.4: Which category will valves fall under for BABA? Will it differ from the American Iron and 

Steel (AIS) requirements? 

 
o A2.4: For programs that are subject to BABA and AIS (SRF, WIFIA, and Community 

Project Funding), projects using valves should classify them as iron and steel products under 

BABA as long as their material cost is made up of more than 50 percent iron and/or steel. 

Valves with 50 percent or less iron and/or steel by material cost would be considered 

manufactured products under the BABA requirements. 

 
In accordance with OMB Guidance M-22-11, an article, material, or supply should be 

classified into only one of the three categories: iron and steel, manufactured products, or 

construction materials. Under the AIS requirements, all valves made primarily of iron and 

steel (that is, those with iron and/or steel material cost greater than 50 percent) must comply 

with the AIS requirements. For BABA, EPA interprets Section IV of OMB Guidance M-22- 

11 to mean that iron and steel products are those items that are primarily iron and steel, the 

same as for the AIS requirements. 

 

• Q2.5: Does EPA have a list of products to be classified as “Iron and Steel” under BABA? 

 
o A2.5: Although this list is not comprehensive, the following products were classified as AIS 

products if made primarily (more than 50 percent) of iron and/or steel by materials cost (for 

programs subject to both AIS and BABA, this list would be equivalent for “iron and steel” 

items or products under either requirement): 
 

Products likely made “primarily” of iron and steel to be classified as Iron and Steel under BABA 

Lined and Unlined Pipe Lined and Unlined Fittings Tanks 

Flanges Pipe Clamps and Restraints Structural Steel 

 

Valves 

 

Hydrants 

Pre-Cast, Iron/Steel Reinforced 

Concrete (of all types, regardless of 

iron/steel content percentage) 

Manhole Covers and other 

Municipal Castings 
Access Hatches Ballast Screens 

Iron or Steel Benches Bollards Cast Bases 

Cast Iron Hinged Hatches Cast Iron Riser Rings Catch Basin Inlets 

Cleanout/Monument Boxes Construction Covers and Frames Curb and Corner Guards 
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Products likely made “primarily” of iron and steel to be classified as Iron and Steel under BABA 

Curb Boxes Curb Openings Curb Stops 

Detectable Warning Plates Downspout Shoes Drainage Grates 

Drainage Grate Frames and Curb 

Inlets 
Inlets Junction Boxes 

Lampposts Manhole Rings and Frames Manhole Risers 

Meter Boxes Service Boxes Steel Hinged Hatches 

Steel Riser Rings Trash Receptacles Tree Grates 

Tree Guards Trench Grates Valve Boxes 

Valve Box Covers and Risers Access Ramps 
Aeration Pipes and Fittings 

(separate from aeration/blowers) 

Angles 
Backflow Preventers/Double 

Check Valves 
Baffle Curtains 

Iron or Steel Bar Bathroom Stalls Beam Clamps 

Cable Hanging Systems Clarifier Tanks Coiled Steel 

Column Piping 
Concrete Reinforcing Bar, Wire, 

and Fibers 
Condensate Sediment Traps 

Corrugated Pipe Couplings Decking 

Digestor Covers Dome Structures Door Hardware 

Doors Ductwork Expansion Joints 

Expansion Tanks (diaphragm, 

surge, and hydropneumatics) 
Fasteners Fencing and Fence Tubing 

Fire Escapes Flanged Pipe Flap Gates 

Framing Gate Valves Generic Hanging Brackets 

Grating Ground Testing Boxes Ground Test Wells 

Guardrails 
HVAC Registers, Diffusers, and 

Grilles 
Joists 

Knife Gates Ladders 
Lifting Hooks, J-bar, Connectors 

within, and Anchors for Concrete 

Lockers 
Man Baskets and Material 

Platforms 
Manhole Steps 

Mud Valves Municipal Casting Junctions 
Non-mechanical (aka stationary) 

Louvers and Dampers 

Overhead Rolling Doors/ Uplifting 

Doors (manual open, no motor) 

 

Pipe Connectors 

 

Pipe Hangers 

Pipe Pilings (any type of steel 

piling) 

Pipe Spool (pipe, flanges, connectors, 

etc.) 
Pipe Supports 

Pitless Adaptors 
Pre-fab Steel Buildings/Sheds (simple 

structure, unfurnished) 

Pre-stressed Concrete Cylinder 

Pipe (PCCP) 

Railings 
Reduced Pressure Zone (RPZ) Valves 

Roofing 

Service Saddles Sheet Piling 
Sinks (not part of eyewash systems) 

Solenoid Valves Stairs Static Mixers 

Stationary Screens Surface Drains Tapping Sleeves 

Telescoping Valves Tipping Buckets Trusses 

Tubing Valve Stem Extensions 
Valve Stems (excluding 

handwheels and actuators) 

Wall Panels Wall Sleeves/Floor Sleeves Welding Rods 

Well Casing Well Screens Wire 

Wire Cloth Wire Rod Wire Rope and Cables 
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• Q2.6: Does EPA have a list of products that could be made “primarily” of iron and steel but 

would be classified as “manufactured products” under BABA? 

 
o A2.6: Although this list is not comprehensive, the following products would be considered 

“manufactured products” under the BABA requirements, even if the item might be composed 

primarily of iron and steel by materials cost (Note: These items are not subject to the AIS 

requirements.): 
 

 

Products likely made “primarily” of iron and steel to be classified as Manufactured Products under BABA 

Actuator Superstructures/ Support 

Structures 
Aeration Nozzles and Injectors Aerators 

Analytical Instrumentation Analyzers (e.g., ozone, oxygen) Automated Water Fill Stations 

 

Blowers/Aeration Equipment 

 

Boilers, Boiler Systems 

Chemical Feed Systems (e.g., 

polymer, coagulant, treatment 

chemicals) 

Chemical Injection Quills Chemical Injectors Clarifier Mechanisms/Arms 

Compressors Controls and Switches Conveyors 

Cranes Desiccant Air Dryer Tanks Dewatering Equipment 

Dewatering Roll-offs Disinfection Systems 
Drives (e.g., variable frequency 

drives) 

Electric/Pneumatic/Manual 

Accessories Used to Operate 
Valves (such as electric valve 

actuators) 

Electrical Cabinetry and Housings 

(such as electrical boxes/enclosures) 

 
Electrical Conduit 

Electrical Junction Boxes Electronic Door Locks Elevator Systems (hydraulic, etc.,) 

Emergency Life Systems 

(including eyewash stations, 

emergency safety showers, fire 

extinguishers, fire suppression 

systems including sprinklers 
/piping/valves, first aid, etc.) 

 

 
Exhaust Fans 

 

 
Fall Protection Anchor Points 

 

Fiberglass Tank w/Appurtenances 

Filters (and appurtenances, including 

underdrains, backwash systems) 

 

Flocculators 

Fluidized Bed Incinerators 
Galvanized Anodes/Cathodic 

Protection 
Gear Reducers 

Generators Geothermal Systems Grinders 

Heat Exchangers HVAC (excluding ductwork) 
HVAC Dampers (if appurtenances to 

aerators/blowers) 

HVAC Louvers (mechanical) 
Intake and Exhaust Grates (if 

appurtenances to aerators/blowers) 
Instrumentation 

Laboratory Equipment Ladder Fall Prevention Systems Ladder Safety Posts 

Lighting Fixtures Lightning and Grounding Rods 
Mechanical or Actuated 

Louvers/Dampers 

Membrane Bioreactor Systems Membrane Filtration Systems Metal Office Furniture (fixed) 

Meters (including flow, wholesale, 

water, and service connection) 
Motorized Doors (unit) Motorized Mixers 

Motorized Screens (such as 

traveling screens) 
Motors Pelton Wheels 

Pipeline Flash Reactors (similar to 

injectors) 
Plate Settlers 

Precast Concrete without Iron/Steel 

Reinforcement 
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Products likely made “primarily” of iron and steel to be classified as Manufactured Products under BABA 

Furnished Pre-fab Buildings (such 

as furnished with pumps, mechanics 

inside) 

 

Presses (including belt presses) 

 

Pressure Gauges 

Pump Cans/Barrels and Strainers Pumps Mechanical Rakes 

Safety Climb Cable 
Sampling Stations (unless also act as 

hydrant) 
Scrubbers 

Sensors Sequencing Batch Reactors (SBR) Steel Shelving (fixed) 

Slide and Sluice Gates Spray Header Units 
Steel Cabinets (fixed 

interior/furniture) 

Supervisory Control and Data 

Acquisition (SCADA) Systems 
Tracer Wire 

Valve Manual Gears, Actuators, 

Handles 

Voltage Transformer 
Water Electrostatic Precipitators 

(WESP) 
Water Heaters 

Weir Gates   

 

 

 

• Q2.7: Is asphalt paving a covered product under BABA? 

 
o A2.7: No. EPA interprets Section 70917(c) of the IIJA to exclude asphalt from BABA 

requirements. Asphalt paving is a type of concrete composed of an aggregate material mixed 

with a binder (bitumen). EPA considers asphalt concrete to be excluded by section 70917(c) 

due to its similarities with cement and cementitious materials. 

 

SECTION 3: CO-FUNDING 

• Q3.1: If projects are co-funded with funding mechanisms that don’t require BABA, must the entire 

project comply with BABA? 

 
o A3.1: Yes. Any project that is funded in whole or in part with federal assistance must comply 

with the BABA requirements, unless the requirements are otherwise waived. A “project” 

consists of all construction necessary to complete the building or work regardless of the 

number of contracts or assistance agreements involved so long as all the contracts and 

assistance agreements awarded are closely related in purpose, time, and place. This precludes 

the intentional splitting of projects into separate and smaller contracts or assistance 

agreements to avoid BABA’s applicability on some portions of a larger project, particularly 

where the activities are integrally and proximately related to the whole. However, there are 

many situations in which major construction activities are clearly undertaken in separate 

phases that are distinct in purpose, time, or place, in which case, separate contracts or 

assistance agreements would carry separate requirements. 
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• Q3.2: How will project requirements be determined for co-funded projects subject to potentially 

different general applicability/programmatic waiver conditions (such as different adjustment period 

waivers)? 

 
o A3.2: OMB Guidance M-22-11 addresses cases with project co-funding from separate 

programs. EPA would apply the guidance’s “cognizant” program determination to projects 

that are co-funded with different general applicability/programmatic waivers. For instance, if 

a project were co-funded between WIFIA and SRF and the majority of the Federal funding 

for the project is from WIFIA, then WIFIA would be the “cognizant” program for application 

and determination of waivers. In that case, any conditions from an applicable WIFIA waiver 

would apply. 

 

SECTION 4: WAIVERS 

• Q4.1: Who may apply for a waiver and how do you apply? 

 
o A4.1: Assistance recipients and their authorized representatives may apply for a project- 

specific waiver. EPA does not accept waiver requests from suppliers, distributors, or 

manufacturers unless the assistance recipient endorses and submits the request on its own 

behalf to the funding authority. In the case where multiple programs are providing federal 

funds to the project, the assistance recipient should submit the waiver request to the 

cognizant program, the one providing the greatest amount of federal funds for the project. 

For information on applying for cost waivers, see questions 4.4 and 4.5. For information on 

the SRF program roles and responsibilities, see question 7.6. 

 
Project-specific waiver requests should generally include: (1) a brief summary of the project, 

(2) a description and explanation of the need for the waiver for the product(s) in question, (3) 

a brief summary of the due diligence conducted in search of domestic alternatives (which 

could include correspondence between assistance recipient and supplier/distributors), (4) the 

quantity and materials of the product(s) in question, (5) all engineering specifications and 

project design considerations relevant to the product(s) in question, (6) the approximate unit 

cost of items (both foreign and domestic) in addition to an estimated cost of the materials and 

overall project, (7) the date any products will be needed on site in order to avoid significant 

project schedule disruptions, and (8) any other pertinent information relevant to EPA’s 

consideration of the waiver (e.g., if relevant for SRF projects: whether the project is 

designated as an equivalency project, the date the plans and specifications were submitted to 

the state, the date of construction initiation, expected date of project completion, any special 

considerations such as local zoning and building ordinances, seismic requirements, or noise 

or odor control requirements). 

In the case of indirect federal assistance, such as the SRF programs, the state authority 

reviews and conveys the waiver request to EPA. States should submit waiver requests to the 

appropriate program waiver request inbox. For SRF projects, please use 

CWSRFWaiver@epa.gov or DWSRFWaiver@epa.gov. 

mailto:CWSRFWaiver@epa.gov
mailto:DWSRFWaiver@epa.gov
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• Q4.2: Can an assistance recipient request a waiver based on a specification written for a specific 

brand or model of product (that is, a specification that names a branded item or model)? 

 
o A4.2: In most cases, performance-based specifications are expected and required for the 

majority of infrastructure projects funded by EPA’s financial assistance programs. In rare 

cases where “branded” or product-specific sourcing may be included in project 

specifications, it is suggested that the specifications include the item in question (that is, not 

simply a catalog page, but also materials of construction, sizing, quantities, and applicable 

engineering performance design characteristics for the project, etc.) in addition to the 

standard phrase “or equal.” For the purposes of product alternative market research, EPA will 

evaluate the BABA requirements based on performance-based engineering specifications for 

the product(s) in question. If the project’s specifications do not include performance-based 

specifications, or at least an “or equal” designation, EPA will base its research on an “or 

equal” designation using best professional judgment to the extent practicable. 

 

• Q4.3: If a manufactured product is not readily available domestically, will EPA provide short-term 

“limited availability” product waivers? 

 
o A4.3: EPA will address the unavailability of domestic products through the waiver process, 

including potential national short-term waivers for specific products, if appropriate. To the 

extent practicable and with the intent to maximize domestic market and supply chain 

development, EPA intends to address issues of broad product unavailability with targeted, 

time-limited, and conditional waivers, as prescribed in OMB Guidance M-22-11. EPA will 

follow its robust and thorough product research processes (those put into place for the AIS 

requirements for the SRF and WIFIA programs and expanded for the new BABA 

requirements) to identify and determine those products for which proposed national/general 

applicability waivers may be appropriate. 

 

• Q4.4: What information is needed when applying for a cost waiver under BABA? 

 
o A4.4: As part of the cost waiver request, the assistance recipient must demonstrate that 

implementation of the BABA requirements will increase the overall project cost more than 

25 percent. Depending on the circumstances of the overall project cost increases, 

documentation to justify the cost waiver can vary but may include itemized cost estimates or 

bid tabulations comparing project costs with and without BABA implementation. Assistance 

recipients should begin assessing the potential cost impacts of the BABA requirements 

during the design phase of a project. 

 

• Q4.5: Can administrative costs associated with tracking and verification of certifications be 

considered when determining if the cost of a project increases by 25 percent or more? 

 
o A4.5: Yes. Section 70914(b)(3) of the IIJA states that a waiver may be provided if the overall 

cost of the project increases by more than 25 percent due to the “inclusion of iron, steel, 

manufactured products, or construction materials produced in the United States.” EPA 

interprets this to mean that the “inclusion” of the BABA-covered products could encompass 
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reasonable administrative costs associated with complying with the BABA requirements, such as staff, 

contractor, and technological resources to collect and track BABA compliance documentation. 

 

• Q4.6: How can assistance recipients and construction contractors address product delivery delays? 

 
o A4.6: Assistance recipients should reasonably plan for material procurement to account for 

known potential supply chain issues or extended lead times and shall notify the funding 

authority well in advance of the issues so that prompt attention can be given to explore 

options. Where extended lead times for compliant products are impacting project schedules 

and may significantly impact construction progress, timely communication with the funding 

agency is important. For products that are unavailable within a reasonable timeframe to meet 

the objectives and schedule of a project, EPA may consider a non-availability waiver with 

adequate justification. An assistance recipient would need to apply for the waiver and contact 

its funding authority (such as EPA and/or a state) to initiate the waiver process. 

 
SECTION 5: DOCUMENTING COMPLIANCE 
 

• Q5.1: Who will be responsible for BABA enforcement? 

 
o A5.1: Responsibility for BABA implementation applies at all levels, from manufacturers to 

suppliers and distributors, construction contractors, assistance recipients, and funding 

authorities. 

 
The manufacturers have responsibility to provide adequate and accurate documentation of 

the products manufactured. If suppliers and distributors are involved, they are responsible for 

passing along compliance documentation for products supplied to projects that are subject to 

the BABA requirements. 

 
The assistance recipient and their representatives are primarily responsible for ensuring the 

documentation collected for products used on the project is sufficient to document 

compliance with the BABA requirements. 

 
The funding authority is responsible for providing oversight and guidance as needed to 

ensure the proper implementation of the requirements. The Uniform Grants Guidance (UGG) 

(Title 2 of the Code of Federal Regulations (CFR) Part 200) applies to many Federal 

financial assistance agreements that will include BABA requirements. The general provisions 

of 2 CFR Part 200 determine the responsible party for the grant funding authority. 

 
For information on SRF program roles and responsibilities, see question 7.6. 

 
At all levels, where fraud, waste, abuse, or any violation of the law is suspected, the Office of 

Inspector General (OIG) should be contacted immediately. The OIG can be reached at 1-888- 

546-8740 or OIG_Hotline@epa.gov. More information can be found at this website: 

http://www.epa.gov/oig/hotline.htm. 

mailto:OIG_Hotline@epa.gov
http://www.epa.gov/oig/hotline.htm
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• Q5.2: When will the BABA requirements be assessed for compliance? Do assistance recipients need 

to have waivers for potential non-domestic products before assistance agreements are in place, at the 

time products are procured or products are incorporated into the project (i.e., used)? 

 
o A5.2: Compliance is assessed where the domestic product is used (or installed) at the project 

site. Proper compliance documentation, whether it is a BABA certification letter or a waiver, 

should accompany a product prior to its “use”, in accordance with Section 70914(a) of IIJA. 

This may occur prior to assistance agreements being in place but is not necessary. 

Additionally, communication of BABA requirements through appropriate Terms and 

Conditions in financial assistance agreements and in project solicitation and contract 

documents is key in ensuring all parties involved are informed of the requirements for the 

project before construction is underway. 

 

• Q5.3: How can product compliance with the BABA requirements be demonstrated? 

 
o A5.3: Assistance recipients and their representatives should ensure that the products 

delivered to the construction site are accompanied by proper documentation that demonstrate 

compliance with the law and be made available to the funding authority upon request. The 

documentation may be received and maintained in hard copy, electronically, or could be 

embedded in construction management software. The use of a signed certification letter for 

the project is the most direct and effective form of compliance documentation for ensuring 

products used on site are BABA-compliant prior to their installation; however, other forms of 

documentation are also acceptable as long as collectively, the following can be demonstrated: 

 
(1) Documentation linked to the project. For example, this can be in the form of the project 

name, project location, contract number, or project number. 

(2) Documentation linked to the product used on the project. For example, description of 

product(s) (simple explanation sufficient to identify the product(s)), or an attached (or 

electronic link to) purchase order, invoice, or bill of lading. 

(3) Documentation includes statement attesting that the products supplied to the assistance 

recipient are compliant with BABA requirement. Reference to the Infrastructure 

Investment and Jobs Act (“IIJA”) or the Bipartisan Infrastructure Law (BIL) are also 

acceptable. For iron and steel items under BABA, references to the American Iron and 

Steel (AIS) requirements are also acceptable and reciprocal with BABA for such items. 

(4) Documentation that manufacturing occurred in the United States, which could include, 

for example, the location(s) of manufacturing for each manufacturing step that is being 

certified. It is acceptable for manufactured products to note a single point of 

manufacturing, documenting that the final point of manufacturing is in the United States. 

Note that each BABA category may require different determinations for compliance. 

(5) Signature of company representative (on company letterhead and signature can be 

electronic). The signatory of the certifying statement affirms their knowledge of the 

manufacturing processes for the referenced product(s) and attests that the product meets 

the BABA requirements. 
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In addition to compliance documentation, assistance recipients or their representatives should 

also conduct a visual inspection of the product when it arrives to the project site, especially 

for iron and steel products which are often stamped with the country of origin. (Note: A 

country of origin stamp alone is not sufficient verification of compliance with BABA and 

assistance receipts should not rely on it to ensure compliance.) 

EPA may develop alternative procedures for demonstrating compliance. Additional project- 

or program-specific instructions may be developed on a case-by-case basis in order to meet 

individual circumstances. 

 

• Q5.4: Will EPA provide a form or template for tracking and documenting compliance? 

 
o A5.4: EPA does not require a specified format for tracking or documenting compliance. 

Assistance recipients are free to develop any system (from simple to complex software) for 

tracking items used on the project and the accompanying compliance documentation, e.g., 

certification letters, applicable waivers, if it helps with implementation and compliance. 

Elements that may help with keeping track of compliance may include: product description, 

quantity required/used, product category (i.e., iron and steel, manufactured product, or 

construction material), status of obtaining certification letter, product cost, and whether the 

item might qualify as de minimis, or qualify under another applicable waiver. 

 

• Q5.5: If a manufacturer claims to comply with the Buy American Act, does it also comply with 

BABA? 

 
o A5.5: No. With the exception of the AIS requirements – which EPA interprets to be 

equivalent to the “iron and steel” requirements under BABA – EPA does not have an 

interpretation about the comparability of other domestic preference requirements relative to 

BABA. Any products that are to be certified as compliant with BABA should include a 

specific reference to the BABA requirements and appropriate attestation from a responsible 

manufacturing company official. See Question 5.3 for EPA’s recommendations for BABA 

certification letters. 

 

• Q5.6: How will assistance recipients manage certification letters for hundreds, possibly thousands of 

products? 

 
o A5.6: EPA recognizes that the new BABA requirements will cover most products used in 

typical water and wastewater infrastructure projects, and that the number of items which may 

require certification at large and/or complex projects may reach several hundred. EPA is 

concerned about the potential administrative burden that this would place on assistance 

recipients. EPA recommends that projects with a high number of potentially covered 

products meet with their funding authority about potential compliance strategies to minimize 

burden and streamline compliance activity. Assistance recipients should prepare contract bid 

solicitation documents with a statement for the consulting engineers and construction firms 

as follows: “By signing payment application and recommending payment, Contractor 

certifies they have reviewed documentation for all products and materials submitted for 

payment, and the documentation is sufficient to demonstrate compliance with Build America, 
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Buy America Act requirements.” In most cases, the assistance recipient’s representatives 

may assume the responsibility for their clients to conduct due diligence on compliance with 

applicable domestic preference requirements. 

 

• Q5.7: Who is responsible for documenting the 55 percent content requirement for manufactured 

products under BABA? What if the final manufacturer cannot trace or verify domestic origin for all 

components? 

 
o A5.7: The manufacturer who signs a certification letter is responsible for documenting 

compliance with any of the three categories of products (iron and steel, manufactured 

products, or construction materials). For manufactured products, BABA requires that greater 

than 55 percent of the total cost of all components of the manufactured product be from 

domestic sources. EPA recommends that the certification letter for manufactured products 

document whether the item passes the content test in the final product along with a statement 

attesting to compliance with the BABA requirements for manufactured products. 

 

• Q5.8: How do final product fabricators document compliance when the final step of manufacturing 

may be simply assembling components? 

 
o A5.8: It is acceptable, in many cases, especially for highly complex manufactured products 

that utilize many sub-components, for the final point of assembly to certify without using a 

“step certification” process. Multiple certifications (i.e., step certifications) or a singular 

certification can be used for a product, as long as the certifying official is willing to attest to 

the product’s compliance with BABA requirements at all stages of manufacturing. 

 

• Q5.9: Will Material Test Reports be acceptable in lieu of a BABA certification for iron and steel? 

 
o A5.9: Material Test Reports (MTRs, commonly referred to as “Mill Certifications” or “Mill 

Certs”) provide the chemical composition of steel and iron from a mill or foundry. If an MTR 

accompanies the delivery of steel or iron to a project site with an invoice or bill of lading, 

EPA will consider it sufficient to demonstrate compliance (equivalent to a certification letter) 

as long as the MTR includes a manufacturer representative’s signature in addition to the 

location (city and state) of the mill/foundry. It is common for MTRs to be the first letter in a 

“step certification” if the product is further fabricated or painted, etc., by another 

manufacturer. 

 

• Q5.10: Can a manufacturer use a fillable certification letter for products? 

 
o A5.10: EPA recommends that certifications be signed by representatives of the 

manufacturing entity. EPA does not oppose manufacturers using forms to internally develop 

letters within their company, thereby providing signed, non-manipulable certification letters 

to suppliers, distributors, and/or assistance recipients. A fillable form that can be changed by 

someone outside of the manufacturer after signature does not demonstrate compliance and 

may create compliance concerns for the manufacturer or assistance recipient. 
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• Q5.11: Are product certifications from suppliers and distributors allowed? 

 
o A5.11: EPA recommends that representatives of product manufacturers certify compliance 

and discourages suppliers and distributors from creating certification letters. EPA does not 

rule out the possibility that a third-party certification process, such as a certification by a 

distributor, may be viable. However, EPA is currently not aware of a system or proposed 

system that meets the EPA’s recommendations for documentation of product certification. 

 

• Q5.12: How long should assistance recipients keep compliance documentation? 

 
o A5.12: Assistance recipients should apply recordkeeping requirements for the project 

according to the procedures dictated by the funding authority. For most EPA grant programs, 

this is prescribed in the UGG at 2 CFR 200.334-200.338; e.g., the SRF programs require a 

minimum of three years. Other funding programs may require longer documentation 

retention periods. 

 

SECTION 6: PROGRAMS WITH AMERICAN IRON AND STEEL REQUIREMENTS 

• Q6.1: Does BABA supersede the American Iron and Steel (AIS) Requirements? 

 
o A6.1: The BABA requirements for items considered “iron and steel” are equivalent to those 

for covered iron and steel products under the AIS requirements in the Clean Water Act and 

the Safe Drinking Water Act. These requirements apply to the CWSRF, DWSRF, WIFIA, 

and Water infrastructure Community Grants. BABA includes a “Savings Provision” (Section 

70917(b)) that states that BABA does not affect existing domestic content procurement 

preferences for infrastructure projects funded by Federal financial assistance programs that 

meet the requirements of section 70914. EPA views the AIS requirements as meeting the 

“iron and steel” product requirements of BABA Section 70914, as they both include the key 

requirement that items made of iron and steel be wholly manufactured in the United States 

from the point of melting and/or pouring the iron or steel components through final 

manufacturing step. Because of the “Savings Provision” of Section 70917, the AIS 

requirements satisfy the “iron and steel” requirements of BABA. For the programs that have 

AIS requirements, EPA intends to implement BABA requirements the same way for iron and 

steel items as it has done for AIS products. 

 
• Q6.2: For iron and steel products, does a manufacturer need to demonstrate compliance from initial 

melting through the finished product? 

 
o A6.2: For iron and steel products, the BABA requirements are the same as the existing AIS 

requirements, in that all of the iron and steel in a covered product (that is, the product is 

comprised of more than 50 percent iron and steel by material cost) must be melted and 

poured in the United States and all subsequent manufacturing processes (such as grinding, 

rolling, bending, reheating, and casting) must occur in the United States. 
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• Q6.3: Will EPA apply the same manufacturing standards for BABA iron and steel products as for 

the American Iron and Steel (AIS) requirements? 

 
o A6.3: Yes. For AIS, EPA did not require raw materials used in the production of steel or iron 

to be domestically sourced. For BABA, EPA interprets the requirements to be the same. 

Hence, like AIS, raw materials in the production of iron and steel subject to BABA 

requirements would not need to be domestically sourced. The key step for both AIS and 

BABA domestic iron and/or steel production is the melting/pouring (that is, the location of 

the furnace), which must be in the United States. 

 

• Q6.4: Will the certification process be similar to the process established for the American Iron and 

Steel requirements? 

 
o A6.4: EPA expects the certification process for the BABA requirements to be very similar to 

that established for the AIS requirements. For iron and steel products, the process should 

remain the same for AIS and BABA. EPA recommends for manufactured products and for 

construction materials that certification letters include direct reference to the product/material 

content requirements under BABA, in addition to an affirmative statement verifying that the 

product meets the BABA requirements. 

 

• Q6.5: Will duplicate certification letters be required for AIS and BABA for iron/steel products? 

 
o A6.5: No. Compliance with BABA requirements will be sufficient to demonstrate 

compliance with AIS requirements for iron and steel products. If a project is subject to 

BABA, the only demonstration of compliance necessary is with the BABA requirements, of 

which the iron and steel requirements are equivalent to those of the AIS statutory 

requirements: the iron or steel in a product made primarily or predominantly of iron and steel 

(comprising more than 50 percent iron and steel by material cost) must be melted and/or 

poured in the United States and all subsequent manufacturing processes must occur in the 

United States. 

 
SECTION 7: PROGRAM-SPECIFIC ISSUES 

• Q7.1.: How do the BABA requirements apply to Community Grants? 

 
o A7.1: The Community Project Funding/Congressionally Directed Spending grants for the 

construction of drinking water, wastewater, and stormwater infrastructure and for water 

quality protection are subject to the requirements specified in the explanatory statement 

accompanying the Consolidated Appropriations Act (Explanatory Statement for Division G 

of P.L. 117-13, the Consolidated Appropriations Act of 2022). The explanatory statement 

asserts: “Applicable Federal requirements that would apply to a Clean Water State Revolving 

Fund or Drinking Water State Revolving Fund project grant recipient shall apply to a grantee 

receiving a CPF grant under this section.” Therefore, the federally funded Community 

Project Funding/Congressionally Directed Spending grants are subject to the same 

requirements that apply to CWSRF or DWSRF projects, including BABA and AIS 

requirements. See also A1.2. 
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• Q7.2: Should SRF projects covered by the BABA SRF Projects Design Planning Adjustment Period 

Waiver follow the same procedures for demonstrating compliance as outlined for American Iron and 

Steel requirements? 

 
o A7.2: Yes. The SRF Design Planning Adjustment Period waiver does not waive the iron and 

steel requirements under BABA. The SRF programs have existing domestic preference 

requirements for SRF projects under CWA Section 608 and SDWA Section 1452(a)(4) (AIS 

requirements) to use iron and steel products that are produced in the United States. Sections 

70917(a) and (b) of BIL explain the application of BABA to existing domestic preference 

requirements. Specifically, the savings provision in Section 70917(b) states that existing 

domestic preference requirements that meet BABA requirements are not affected by BABA. 

The statutory AIS requirements were existing at the time BABA became law and satisfy the 

BABA iron and steel requirements. Therefore, the statutory AIS requirements that have 

previously applied to SRF-funded projects will continue to do so, and compliance with AIS 

requirements will satisfy the BABA iron and steel requirements. Demonstration of 

compliance for iron and steel products will follow the AIS implementation policies for 

projects subject to the waiver. 

 
• Q7.3: For SRF programs, is BABA considered a federal cross-cutting authority? (i.e., do 

“equivalency” rules apply?) 

 
o A7.3: Yes, BABA is considered a federal cross-cutting requirement that applies to SRF 

assistance equivalent to the federal capitalization grant (i.e., “equivalency” projects). EPA’s 

SRF regulations at 40 CFR 35.3145 and 35.3575 require states and recipients of SRF funds 

equivalent to the amount of the federal capitalization grant to comply with federal cross- 

cutting requirements. Section 70914 of the IIJA, which states when a Buy America 

preference applies, explains that “none of the funds made available for a Federal financial 

assistance program for infrastructure…may be obligated for a project unless all of the iron, 

steel, manufactured products, and construction materials used in the project are produced in 

the United States.” Therefore, BABA only applies to projects funded in an amount equivalent 

to the federal capitalization grant and not to those projects receiving funds in excess of the 

capitalization grant (i.e., “non-equivalency” projects). (Note: The AIS requirements continue 

to apply for all SRF projects, including non-equivalency projects, and all WIFIA and 

Community Grant projects, because equivalency does not apply.) 

 
• Q7.4: Do the BABA requirements apply to Drinking Water State Revolving Fund set-asides? 

 
o A7.4: Due to requirements related to the deposit of funds in the DWSRF program, almost all 

of the funds used to conduct set-aside activities are Federal dollars. Therefore, Federal cross- 

cutting requirements must be applied to all set-aside activities. However, in the case of most 

set-aside activities, the cross-cutting requirements will not be implicated because of the 

nature of the activities conducted under the set-asides. Because the BABA requirements only 

apply to infrastructure, and infrastructure typically is not an eligible set-aside expenditure 

(with one potential exception being loans for incentive-based source water protection 
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measures under the Local Assistance and Other State Programs Set-Aside), the BABA 

requirements will not apply to most set-aside activities. 

 

• Q7.5: What if an SRF project is refinanced using Federal financial assistance on or after May 14, 

2022? 

 
o A7.5: If an SRF project began construction, financed from another funding source, prior to 

May 14, 2022, but is refinanced through an assistance agreement executed on or after that 

date, BABA requirements will apply to all construction that occurs on or after May 14, 2022, 

through completion of construction, unless a waiver applies. There is no retroactive 

application of the BABA requirements where a refinancing occurs for an SRF project that 

has completed construction prior to May 14, 2022. (Note: If SRF funding is used for the 

refinancing, the AIS requirements may still apply depending on the timing of construction.) 

 

• Q7.6: What are the roles and responsibilities for SRF programs for BABA implementation? 

 
o A7.6: Implementation of the BABA requirements for the State Revolving Fund programs 

will continue the roles and responsibilities from the successful AIS implementation process. 

 

As with AIS, it is both the assistance recipient’s and the state’s responsibility to ensure 

compliance with the BABA requirements. The state is the recipient of a federal capitalization 

grant and must comply with all grant conditions, including a condition requiring adherence to 

BABA requirements. 

 

Consequently, states are strongly advised to conduct site visits of projects during 

construction and review documentation demonstrating the assistance recipient’s proof of 

compliance. In EPA’s experience, most states conduct periodic site visits and arrange timely 

meetings with funded projects. Observed best practices typically include a meeting early in 

the process (sometimes before bid and usually prior to commencing construction) and at least 

one project site visit during the construction process. Assistance recipients must maintain 

documentation of compliance with the BABA requirements, as explained in question 5.3. 

The documents must be kept by the assistance recipient and should be reviewed by the state 

during project reviews. 

 

The state’s role in the waiver process is to review any waiver requests submitted to the state 

to ensure that all necessary information has been provided by the assistance recipient prior to 

forwarding the request to EPA. If a state finds the request lacking, the state should work with 

the assistance recipient to help obtain complete information. Question 4.1 explains the 

information needed by EPA to expediently review a waiver request. 

 

In order to implement the BABA requirements, EPA has developed an approach for effective 

and efficient implementation of the waiver process to allow projects to proceed in a timely 

manner. The framework described below will allow states, on behalf of the assistance 

recipients, to apply for waivers of the BABA requirements directly to EPA Headquarters. 

Only waiver requests received and/or endorsed from states will be considered. Pursuant to 

BABA, EPA has the responsibility to make findings as to the issuance of waivers to the 

BABA requirements. 
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Step-by-step SRF Waiver Process 

The waiver process begins with the assistance recipient. To fulfill the BABA requirements, the assistance 

recipient must in good faith design the project (where applicable) and solicit bids for construction with 

American-made iron and steel, manufactured goods, and construction materials. It is essential that the 

assistance recipient include the BABA terms in any request for proposals or solicitations for bids, and in 

all contracts (see Appendix 2 for sample construction contract language). The assistance recipient may 

receive a waiver at any point before, during, or after the bid process, if one or more of three statutory 

conditions is demonstrated to EPA and approved. 

 
To apply for a project-specific waiver, the assistance recipient should email the request in the form of a 

Word document (.doc) or editable PDF (.pdf) to the funding program. It is strongly recommended that 

each state identify a person or persons for BABA communications. The state designee(s) will review the 

application for the waiver and determine whether the necessary information has been included (Note: 

More information may be provided in the future regarding what information is required to be included in 

waiver requests). Once the waiver application is complete, the designee will forward the application to 

CWSRFWaiver@epa.gov or DWSRFWaiver@epa.gov. 
 

Evaluation by EPA 

After receiving an application for waiver of the BABA requirements and ensuring sufficient information 

was provided, EPA will publish the request on its website for 15 days and receive public comment. EPA 

will then determine whether the application properly and adequately documents and justifies the 

statutory basis cited for the waiver. 

 
In the event that EPA finds that adequate documentation and justification has 

been submitted, the Administrator may grant a waiver to the assistance recipient. EPA 

will notify the state designee whether a waiver request has been approved or not approved as soon as such 

a decision has been made. Granting such a waiver is a four-step process: 

 
1. Research – After receiving an application for a waiver, EPA will perform market research to 

determine whether the iron, steel, manufactured goods, or construction materials are available 

domestically. 

2. Posting – After research, if no domestic product has been identified, EPA is required to publish the 

application and all material submitted with the application on EPA’s website for 15 days. During that 

period, the public will have the opportunity to review the request and provide informal comment to EPA. 

The website can be found at: https://www.epa.gov/cwsrf/build-america-buy-america-baba-waivers-open-

public-comment. 

3. Evaluation – After receiving an application for waiver of the BABA requirements, EPA will 

determine whether the application properly and adequately 

documents and justifies the statutory basis cited for the waiver to determine whether or not to grant the 

waiver. 

 

 

 

 

mailto:CWSRFWaiver@epa.gov
mailto:DWSRFWaiver@epa.gov
https://www.epa.gov/cwsrf/build-america-buy-america-baba-waivers-open-public-comment
https://www.epa.gov/cwsrf/build-america-buy-america-baba-waivers-open-public-comment
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4. Signature of waiver approval by the Administrator or another agency official with delegated authority – 

As soon as the waiver is signed and dated, EPA will notify the State SRF program and post the signed 

waiver on the Agency’s website. The assistance recipient should keep a copy of the signed waiver in its 

project files. 

 
(Note: Additional steps may be required in the future regarding the waiver process depending on 

additional guidance from OMB) 
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APPENDIX 1 

Example Build America, Buy America (BABA) Act Construction Contract Language 

ALL CONSTRUCTION CONTRACTS MUST HAVE A CLAUSE REQUIRING COMPLIANCE 

WITH THE BABA REQUIREMENTS. THIS IS AN EXAMPLE OF WHAT COULD BE INCLUDED 

IN A PROJECT’S CONSTRUCTION CONTRACT. EPA MAKES NO CLAIMS REGARDING THE 

LEGALITY OF THIS CLAUSE WITH RESPECT TO STATE OR LOCAL LAW: 

The Contractor acknowledges to and for the benefit of the   (“Owner”) and the 

  (the “Funding Authority”) that it understands the goods and services under this 

Agreement are being funded with federal monies and have statutory requirements commonly known as 

“Build America, Buy America;” that requires all of the iron and steel, manufactured products, and 

construction materials used in the project to be produced in the United States (“Build America, Buy 

America Requirements”) including iron and steel, manufactured products, and construction materials 

provided by the Contactor pursuant to this Agreement. The Contractor hereby represents and warrants to 

and for the benefit of the Owner and Funding Authority (a) the Contractor has reviewed and understands 

the Build America, Buy America Requirements, (b) all of the iron and steel, manufactured products, and 

construction materials used in the project will be and/or have been produced in the United States in a 

manner that complies with the Build America, Buy America Requirements, unless a waiver of the 

requirements is approved, and (c) the Contractor will provide any further verified information, 

certification or assurance of compliance with this paragraph, or information necessary to support a 

waiver of the Build America, Buy America Requirements, as may be requested by the Owner or the 

Funding Authority. Notwithstanding any other provision of this Agreement, any failure to comply with 

this paragraph by the Contractor shall permit the Owner or Funding Authority to recover as damages 

against the Contractor any loss, expense, or cost (including without limitation attorney’s fees) incurred 

by the Owner or Funding Authority resulting from any such failure (including without limitation any 

impairment or loss of funding, whether in whole or in part, from the Funding Authority or any damages 

owed to the Funding Authority by the Owner). If the Contractor has no direct contractual privity with 

the Funding Authority, as a lender or awardee to the Owner for the funding of its project, the Owner and 

the Contractor agree that the Funding Authority is a third-party beneficiary and neither this paragraph 

(nor any other provision of this Agreement necessary to give this paragraph force or effect) shall be 

amended or waived without the prior written consent of the Funding Authority. 
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APPENDIX 2 

Example Build America, Buy America (BABA) Act Assistance 

Agreement Language 

ALL FEDERAL FINANCIAL INFRASTRUCTURE ASSISTANCE AGREEMENTS MUST HAVE A 

CLAUSE REQUIRING COMPLIANCE WITH THE BABA REQUIREMENTS. THIS IS AN 

EXAMPLE OF WHAT COULD BE INCLUDED IN AN ASSISTANCE AGREEMENT (E.G., SRF 

LOAN AGREEMENT). EPA MAKES NO CLAIMS REGARDING THE LEGAL SUFFICIENCY OF 

THIS CLAUSE WITH RESPECT TO STATE LAW: 

Comply with all federal requirements applicable to the assistance received (including those imposed by 

the Infrastructure Investment and Jobs Act (“IIJA”), Public Law No. 117-58) which the Participant 

understands includes, but is not limited to, the following requirements: that all of the iron and steel, 

manufactured products, and construction materials used in the Project are to be produced in the United 

States (“Build America, Buy America Requirements”) unless (i) the Participant has requested and 

obtained a waiver from the cognizant Agency[1] pertaining to the Project or the Project is otherwise 

covered by a general applicability waiver; or (ii) all of the contributing Agencies have otherwise 

advised the Participant in writing that the Build America, Buy America Requirements are not 

applicable to the Project. 

Comply with all record keeping and reporting requirements under all applicable legal authorities, 

including any reports required by the funding authority (such as EPA and/or a state), such as 

performance indicators of program deliverables, information on costs and project progress. The 

Participant understands that (i) each contract and subcontract related to the Project is subject to audit by 

appropriate federal and state entities and (ii) failure to comply with the applicable legal requirements 

and this Agreement may result in a default hereunder that results in a repayment of the assistance 

agreement in advance of the maturity of the Bonds, termination and/or repayment of grants, cooperative 

agreements, direct assistance or other types of financial assistance, and/or other remedial actions. 

 

 

 

 

 

 

 

[1] 
From OMB Guidance M-22-11: To avoid a need for duplicative waiver requests from entities that receive funding for 

one infrastructure project through multiple Federal agencies, the Federal agency contributing the greatest amount of Federal 

funds for the project should be considered the “Cognizant Agency for Made in America” and should take responsibility for 

coordinating with the other Federal awarding agencies. Such coordination will provide uniform waiver criteria and 

adjudication processes, minimize duplicative efforts among Federal agencies, and reduce burdens on recipients. The 

Cognizant Agency for Made in America shall be responsible for consulting with the other Federal awarding agencies, 

publicizing the proposed joint waiver, and submitting the proposed joint waiver for review to MIAO

https://gbc-word-edit.officeapps.live.com/we/wordeditorframe.aspx?ui=en%2DUS&rs=en%2DUS&wopisrc=https%3A%2F%2Fusepa.sharepoint.com%2Fsites%2FBID-NutsandBolts%2F_vti_bin%2Fwopi.ashx%2Ffiles%2Faac83b3af57a4740b22a1f56e2e34ca6&wdenableroaming=1&mscc=1&hid=8E630134-CEAF-4B30-B6F6-398E589CD1FE&wdorigin=Teams-HL&wdhostclicktime=1656072256714&jsapi=1&jsapiver=v1&newsession=1&corrid=69951af5-7b5d-4db2-ad27-65873344496c&usid=69951af5-7b5d-4db2-ad27-65873344496c&sftc=1&cac=1&mtf=1&sfp=1&instantedit=1&wopicomplete=1&wdredirectionreason=Unified_SingleFlush&rct=Medium&ctp=LeastProtected&_ftn1
https://gbc-word-edit.officeapps.live.com/we/wordeditorframe.aspx?ui=en%2DUS&rs=en%2DUS&wopisrc=https%3A%2F%2Fusepa.sharepoint.com%2Fsites%2FBID-NutsandBolts%2F_vti_bin%2Fwopi.ashx%2Ffiles%2Faac83b3af57a4740b22a1f56e2e34ca6&wdenableroaming=1&mscc=1&hid=8E630134-CEAF-4B30-B6F6-398E589CD1FE&wdorigin=Teams-HL&wdhostclicktime=1656072256714&jsapi=1&jsapiver=v1&newsession=1&corrid=69951af5-7b5d-4db2-ad27-65873344496c&usid=69951af5-7b5d-4db2-ad27-65873344496c&sftc=1&cac=1&mtf=1&sfp=1&instantedit=1&wopicomplete=1&wdredirectionreason=Unified_SingleFlush&rct=Medium&ctp=LeastProtected&_ftnref1
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APPENDIX 3: Sample Information Checklist for Waiver Request 

 
The purpose of this checklist is to help ensure that all appropriate and necessary information is submitted to EPA. This checklist is for informational purposes 

only and does not need to be included as part of a waiver application. 

Items       Notes 

General 

• Waiver request includes the following information: 

—    Description of the foreign and domestic construction materials 

—    Unit of measure 

—    Quantity 

—    Price 

—    Time of delivery or availability 

—    Location of the construction project 

—    Name and address of the proposed supplier 

—    A detailed justification for the use of foreign construction materials 

• Waiver request was submitted according to the instructions in the memorandum 

• Assistance recipient made a good faith effort to solicit bids for domestic products, as demonstrated by language in requests for 

proposals, contracts, and communications with the prime contractor 

  

Cost Waiver Requests 

• Waiver request includes the following information: 

—    Comparison of overall cost of project with domestic products to overall cost of project with foreign products 

—    Relevant excerpts from the bid documents used by the contractors to complete the comparison 

—    Supporting documentation indicating that the contractor made a reasonable survey of the market, such as a description of the 

process for identifying suppliers and a list of contacted suppliers 

  

Availability Waiver Requests 

• Waiver request includes the following supporting documentation necessary to demonstrate the availability, quantity, and/or quality of the 

materials for which the waiver is requested: 

—    Supplier information or pricing information from a reasonable number of domestic suppliers indicating availability/delivery date 

for construction materials 

—    Documentation of the assistance recipient’s efforts to find available domestic sources, such as a description of the process for 

identifying suppliers and a list of contacted suppliers. 

—    Project schedule 

—    Relevant excerpts from project plans, specifications, and permits indicating the required quantity and quality of construction 

materials 

• Waiver request includes a statement from the prime contractor and/or supplier confirming the non-availability of the domestic 

construction materials for which the waiver is sought 

• Has the State received other waiver requests for the materials described in this waiver request, for comparable projects? 
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APPENDIX 4: Sample Review Checklist for Waiver Request 

 

Instructions: Review all waiver requests using the questions in the checklist, and mark the appropriate box as Yes, No or N/A.  Marks that fall inside 

the shaded boxes may be grounds for denying the waiver. If none of your review markings fall into a shaded box, the waiver is eligible for approval 

if it indicates that one or more of the following conditions applies to the domestic product for which the waiver is sought: 
1. The products are not produced in the United States in sufficient and reasonably available quantities and of a satisfactory quality. 
2. The inclusion of products produced in the United States will increase the cost of the overall project by more than 25 percent. 

 
 
 
 

Review Items 
 

Yes 
 

No 
 
 N/A 

 
Comments 

Cost Waiver Requests 

• Does the waiver request include the following information? 

—    Comparison of overall cost of project with domestic products to overall cost of project with foreign products 

—    Relevant excerpts from the bid documents used by the contractors to complete the comparison 

—    A sufficient number of bid documents or pricing information from domestic sources to constitute a reasonable survey 

of the market 

• Does the Total Domestic Project exceed the Total Foreign Project Cost by more than 25%? 

    

    
    

    

Availability Waiver Requests 

• Does the waiver request include supporting documentation sufficient to show the availability, quantity, and/or quality of 

the product for which the waiver is requested? 

—    Supplier information or other documentation indicating availability/delivery date for materials 

—    Project schedule 

—    Relevant excerpts from project plans, specifications, and permits indicating the required quantity and quality of materials 

• Does supporting documentation provide sufficient evidence that the contractors made a reasonable effort to locate 

domestic suppliers of materials, such as a description of the process for identifying suppliers and a list of contacted 

suppliers? 

• Based on the materials delivery/availability date indicated in the supporting documentation, will the materials be unavailable 

when they are needed according to the project schedule? (By item, list schedule date and domestic delivery quote date or 

other relevant information) 

• Is EPA aware of any other evidence indicating the non-availability of the materials for which the waiver is requested? 

Examples include: 

—    Multiple waiver requests for the materials described in this waiver request, for comparable projects in the same State 

—    Multiple waiver requests for the materials described in this waiver request, for comparable projects in other States 

—    Correspondence with construction trade associations indicating the non-availability of the materials 

• Are the available domestic materials indicated in the bid documents of inadequate quality compared those required by 

the project plans, specifications, and/or permits? 
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APPENDIX 5: Sample Certifications 

 
 
The following information is provided as a sample letter of step certification for BABAA 

compliance. Documentation must be provided on company letterhead. 
 

Date 

 

Company Name 

Company 

Address City, 

State Zip 

Subject: Build America, Buy America Step Certification for Project (XXXXXXXXXX) 

 

I, (company representative), certify that the (melting, bending, coating, galvanizing, cutting, 

etc.) process for (manufacturing or fabricating) the following products and/or materials shipped 

or provided for the subject project is in full compliance with the Build America, Buy America 

requirement as mandated in EPA’s State Revolving Fund Programs. 

 

Item, Products and/or Materials: 

 

1.   Xxxx 

2.   Xxxx 

3.   Xxxx 

 

Such process took place at the following location: 
 
 
 
 

If any of the above compliance statements change while providing material to this project 

we will immediately notify the prime contractor and the engineer. 

 

Signed by company representative 
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BUILD AMERICA, BUY AMERICA CERTIFICATION 
 

 
1. Identification of products:  Consistent with the terms of the Borrower’s bid solicitation and the 

provisions of Public Law No. 117-58 (“Infrastructure Investment and Jobs Act”), Build America, 

Buy America Requirements, the Bidder certifies that this bid reflects the Bidder’s best, good faith to 

identify domestic products for all required products contained in the bid solicitation where such 

American-made products are available on the schedule and consistent with the deadlines prescribed in 

or required by the bid solicitation.  

 

2. Verification of U.S. Production:  The Bidder certifies that all required products contained in the bid 

solicitation that are American-made have been so identified, and if this bid is accepted, the Bidder 

agrees that it will provide reasonable, sufficient, and timely verification to the Borrower of the U.S. 

production of each product so identified through the completion of the step certification process.  

 

3.  The Bidder is responsible for submitting certified product information to the assistance recipient. 

Utilization of the step certification process is strongly encouraged. This process requires that each 

handler (supplier, fabricator, manufacturer, processor, etc.) of the products certifies that their step in 

the process was domestically performed and provides a letter of certification from each 

supplier/fabricator on transfer of intermediate product.  Step certification creates a paper trail which 

documents the location of the manufacturing process involved with the production of materials. An 

example certification letter can be found in Appendix 5 of the Build America, Buy America Provisions 

in the SRF General Conditions.  

 

4. The Build America, Buy America provision applies in a manner consistent with United States 

obligations under international agreements. Typically, these obligations only apply to direct 

procurement by the entities that are signatory to such agreements.  State Revolving Fund assistance 

recipients are not signatories to such agreements, so these agreements have no impact on the Build 

America, Buy America provision.  Claims from suppliers that the Build America, Buy America 

provision does not apply to certain products based on the International Trade Agreement exemptions 

of Public Law No. 117-58 will not be accepted. 

 

5.  Documentation Regarding Non-American-made products:  The Bidder certifies that for any product 

that is not American-made and is so identified in this bid, the Bidders has included in or attached to this 

bid the following, as applicable: 

 

 a. Identification of and citation to a national waiver published by the U.S. Environmental Protection 

Agency on the official public Internet Web site of the Environmental Protection Agency that is 

applicable to such product, and an analysis that supports its applicability to the product; 

 

 b. Verifiable documentation sufficient to the Borrower that the waiver request process has been 

initiated.  The assistance recipient may receive a waiver at any point before, during, or after the bid 

process, if one or more of three conditions is met:  

 

1. Applying the Build America, Buy America requirements of the Act would be 

inconsistent with the public interest; 

 

2. Products are not produced in the United States in sufficient and reasonably available 

quantities and of a satisfactory quality; or 
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3. Inclusion of products produced in the United States will increase the cost of the overall 

project by more than 25 percent.  

 

A checklist detailing the types of information required for a waiver to be processed can be found 

in Appendix 3 of the Build America, Buy America Provisions of the SRF General Conditions.  

Until a waiver is granted by EPA, the BABAA requirements stand.  

 

 

 

 

 

 

               

 Bidder/Contractor        Date 

 

 

 

          

 Signature of Contractor/Title 
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PROHIBITION ON CERTAIN TELECOMMUNICATIONS AND VIDEO SURVEILLANCE SERVICES 

OR EQUIPMENT. 

2 CFR §200.216    

(a) Recipients and subrecipients are prohibited from obligating or expending loan or grant funds to: 

(1) Procure or obtain; 

(2) Extend or renew a contract to procure or obtain; or 

(3) Enter into a contract (or extend or renew a contract) to procure or obtain equipment, services, or 

systems that uses covered telecommunications equipment or services as a substantial or essential component of any 

system, or as critical technology as part of any system. As described in Public Law 115-232, section 889, covered 

telecommunications equipment is telecommunications equipment produced by Huawei Technologies Company or 

ZTE Corporation (or any subsidiary or affiliate of such entities). 

(i) For the purpose of public safety, security of government facilities, physical security 

surveillance of critical infrastructure, and other national security purposes, video surveillance and 

telecommunications equipment produced by Hytera Communications Corporation, Hangzhou Hikvision 

Digital Technology Company, or Dahua Technology Company (or any subsidiary or affiliate of such 

entities). 

(ii) Telecommunications or video surveillance services provided by such entities or using such 

equipment. 

(iii) Telecommunications or video surveillance equipment or services produced or provided by an 

entity that the Secretary of Defense, in consultation with the Director of the National Intelligence or the 

Director of the Federal Bureau of Investigation, reasonably believes to be an entity owned or controlled by, 

or otherwise connected to, the government of a covered foreign country. 

(b) In implementing the prohibition under Public Law 115-232, section 889, subsection (f), paragraph (1), heads of 

executive agencies administering loan, grant, or subsidy programs shall prioritize available funding and technical 

support to assist affected businesses, institutions and organizations as is reasonably necessary for those affected 

entities to transition from covered communications equipment and services, to procure replacement equipment and 

services, and to ensure that communications service to users and customers is sustained. 

(c) See Public Law 115-232, section 889 for additional information. 

(d) See also §200.471. 



Federal Funding Contract Clauses  

 
The Contractor acknowledges that federal financial assistance will be used to fund all or a portion of the 
Contract. The Contractor shall comply with all applicable Federal laws, regulations, executive orders, 
Federal policies, procedures, and directives, including, but not limited to 2 C.F.R. §§200.318-200.327.  This 
document shall be considered part of the Contract Documents when federal finance assistance will be used 
to fund all or a portion of the Contract. 

 

MINORITY AND WOMEN’S BUSINSS ENTERPRISES  (Construction Contracts) 

Contractor hereby agrees to comply with the following:  

The requirements of Executive Orders 11625 and 12432 (concerning Minority Business Enterprise), 
and 12138 (concerning Women's Business Enterprise), when applicable. Accordingly, the Contractor 
hereby agrees to take affirmative steps to assure that women and minority businesses are utilized 
when possible as sources of supplies, equipment, construction and services. Affirmative steps shall 
include the following: 

a. Including qualified women’s business enterprises and small and minority businesses 
on solicitation lists; 

b. Assuring that women’s enterprises and small and minority businesses are solicited 
whenever they are potential sources; 

c. When economically feasible, dividing total requirements into smaller tasks or 
quantities so as to permit maximum participation by small and minority business, and 
women’s business enterprises; 

d. Where the requirement permits, establishing delivery schedules which will encourage 
participation by women’s business enterprises and small and minority business; 

e. Using the services and assistance of the Small Business Administration, and the U.S. 
Office of Minority Business Development Agency of the Department of Commerce;  

f. If any subcontracts are to be let, requiring the prime Contractor to take the  
 affirmative steps in a through e above. 

 For the purposes of these requirements, a Minority Business Enterprise (MBE) is defined as an 
 enterprise that is at least 51 percent owned and controlled in its daily operation by members of the 
 following groups: Black, Hispanic, Asian or Pacific Islander, American Indian, or Alaskan Natives. A 
 Women Business Enterprise (WBE) is defined as an enterprise that is at least 51 percent owned and 
 controlled in its daily operation by women.  

EQUAL EMPLOYMENT OPPORTUNITY 

During the performance of this Contract, the Contractor agrees as follows:  
 

(1) The Contractor will not discriminate against any employee or applicant for employment 
because of race, color, religion, sex, sexual orientation, gender identity, or national origin. The 
contractor will take affirmative action to ensure that applicants are employed, and that 
employees are treated during employment without regard to their race, color, religion, sex, 
sexual orientation, gender identity, or national origin. Such action shall include, but not be 
limited to the following:  employment, upgrading, demotion, or transfer; recruitment or 
recruitment advertising; layoff or termination; rates of pay or other forms of compensation; 
and selection for training, including apprenticeship. The contractor agrees to post in 
conspicuous places, available to employees and applicants for employment, notices to be 
provided setting forth the provisions of this nondiscrimination clause. 
 

(2) The Contractor will, in all solicitations or advertisements for employees placed by or on   
behalf of the contractor, state that all qualified applicants will receive consideration for 
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Federal Funding Contract Clauses (continued) 

 

employment without regard to race, color, religion, sex, sexual orientation, gender identity, or 
national origin. 
 

(3) The Contractor will not discharge or in any other manner discriminate against any employee 
or applicant for employment because such employee or applicant has inquired about, 
discussed, or disclosed the compensation of the employee or applicant or another employee 
or applicant. This provision shall not apply to instances in which an employee who has access 
to the compensation information of other employees or applicants as a part of such 
employee's essential job functions discloses the compensation of such other employees or 
applicants to individuals who do not otherwise have access to such information, unless such 
disclosure is in response to a formal complaint or charge, in furtherance of an investigation, 
proceeding, hearing, or action, including an investigation conducted by the employer, or is 
consistent with the Contractor's legal duty to furnish information. 

 
(4) The Contractor will send to each labor union or representative of workers with which he has a 

collective bargaining agreement or other contract or understanding, a notice to be provided 
advising the said labor union or workers' representatives of the contractor's commitments 
under Section 202 of Executive Order No. 11246, of September 24, 1965, and shall post copies 
of the notice in conspicuous places available to employees and applicants for employment. 

 
(5) The Contractor will comply with all provisions of Executive Order 11246 of September 24, 

1965, and of the rules, regulations, and relevant orders of the Secretary of Labor. 
 

(6) The Contractor will furnish all information and reports required by Executive Order 11246 of 
September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or 
pursuant thereto, and will permit access to his books, records, and accounts by the 
contracting agency and the Secretary of Labor for purposes of investigation to ascertain 
compliance with such rules, regulations, and orders. 

 
(7) In the event of the Contractor's noncompliance with the nondiscrimination clauses of this 

contract or with any of the said rules, regulations, or orders, this contract may be canceled, 
terminated, or suspended in whole or in part and the Contractor may be declared ineligible 
for further Government contracts or federally assisted construction contracts in accordance 
with procedures authorized in Executive Order 11246 of September 24, 1965, and such other 
sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of 
September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise 
provided by law. 
 

(8) The Contractor will include the portion of the sentence immediately preceding paragraph (1) 
and the provisions of paragraphs (1) through (8) in every subcontract or purchase order unless 
exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to section 
204 of Executive Order 11246 of September 24, 1965, so that such provisions will be binding 
upon each subcontractor or vendor. The contractor will take such action with respect to any 
subcontract or purchase order as the administering agency may direct as a means of enforcing 
such provisions, including sanctions for noncompliance:  
 
Provided, however, that in the event a contractor becomes involved in, or is threatened with, 
litigation with a subcontractor or vendor as a result of such direction, the contractor may 
request the United States to enter into such litigation to protect the interests of the United 
States.  
 
The applicant further agrees that it will be bound by the above equal opportunity clause with 
respect to its own employment practices when it participates in federally assisted 
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construction work: Provided, That if the applicant so participating is a State or local 
government, the above equal opportunity clause is not applicable to any agency, 
instrumentality or subdivision of such government which does not participate in work on or 
under the contract.  
 
The applicant agrees that it will assist and cooperate actively with the administering agency 
and the Secretary of Labor in obtaining the compliance of contractors and subcontractors with 
the equal opportunity clause and the rules, regulations, and relevant orders of the Secretary 
of Labor, that it will furnish the administering agency and the Secretary of Labor such 
information as they may require for the supervision of such compliance, and that it will 
otherwise assist the administering agency in the discharge of the agency's primary 
responsibility for securing compliance.  
 
The applicant further agrees that it will refrain from entering into any contract or contract 
modification subject to Executive Order 11246 of September 24, 1965, with a contractor 
debarred from, or who has not demonstrated eligibility for, Government contracts and 
federally assisted construction contracts pursuant to the Executive Order and will carry out 
such sanctions and penalties for violation of the equal opportunity clause as may be imposed 
upon contractors and subcontractors by the administering agency or the Secretary of Labor 
pursuant to Part II, Subpart D of the Executive Order. In addition, the applicant agrees that if it 
fails or refuses to comply with these undertakings, the administering agency may take any or 
all of the following actions: Cancel, terminate, or suspend in whole or in part this grant 
(contract, loan, insurance, guarantee); refrain from extending any further assistance to the 
applicant under the program with respect to which the failure or refund occurred until 
satisfactory assurance of future compliance has been received from such applicant; and refer 
the case to the Department of Justice for appropriate legal proceedings. 
 

DAVIS-BACON ACT  
Contractor agrees as follows: 

(A) All transactions regarding this contract shall be done in compliance with the Davis-Bacon Act 
(40 U.S.C. 3141-3144, and 3146-3148) and the requirements of 29 C.F.R. pt. 5 as may be 
applicable. The contractor shall comply with 40 U.S.C. 3141-3144, and 3146-3148 and the 
requirements of 29 C.F.R. pt. 5 as applicable. 

(B) Contractors are required to pay wages to laborers and mechanics at a rate not less than the 
prevailing wages specified in a wage determination made by the Secretary of Labor.  

(C) Additionally, contractors are required to pay wages not less than once a week. 
 
COPELAND “ANTI-KICKBACK” ACT 
The Contractor shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, and the requirements of 29 C.F.R. 
pt. 3 as may be applicable, which are incorporated by reference into this Contract. A breach of the 
contract clauses above may be grounds for termination of the contract, and for debarment as a 
contractor and subcontractor as provided in 29 C.F.R. § 5.12.”  

 
WAGES AND FAIR LABOR POLICIES  
The Contractor must follow federal, state, and local requirements for prevailing wages and fair labor 
policies. 
 
CONTRACT WORK HOURS AND SAFETY STANDARDS ACT (40 U.S.C. 327 through 333)  
Where applicable, all contracts in excess of $100,000 that involve the employment of mechanics or 
laborers shall include a provision for compliance with 40 U.S.C. 3702 and 3704 of the Contract Work Hours 
and Safety Standards Act, as supplemented by Department of Labor regulations (29 CFR part 5).  
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Under 40 U.S.C. 3702 of the Act, each contractor shall be required to compute the wages of every 
mechanic and laborer on the basis of a standard workweek of 40 hours. Work in excess of the standard 
workweek is permissible provided that the worker is compensated at a rate of not less than one and 
half times the basic rate of pay for all hours worked in excess of 40 hours in the workweek. The 
requirements of 40 U.S.C. 3704 are applicable to construction work and provides that no laborer or 
mechanic shall be required to work in surroundings or under working conditions which are unsanitary, 
hazardous or dangerous. These requirements do not apply to the purchases of supplies or materials or 
articles ordinarily available on the open market, or contracts for transportation or transmission of 
intelligence. 

 
RIGHT TO INVENTIONS MADE UNDER CONTRACT OR AGREEMENT  
If the Federal award meets the definition of “funding agreement” under 37 C.F.R § 401.2 (a) and the 
recipient or subrecipient wishes to enter into a contract with a small business firm or nonprofit 
organization regarding the substitution of parties, assignment or performance of experimental, 
developmental, or research work under that “funding agreement,” the recipient or subrecipient must 
comply with the requirements of 37 C.F.R. Part 401, “Rights to Inventions Made by Nonprofit 
Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative 
Agreements,” and any implementing regulations issued by the awarding agency. 
 

CLEAN AIR ACT & FEDERAL WATER POLLUTIONS CONTROL ACT (applies to purchases of more than 
$150,000) 

(A) The Contractor agrees to comply with all applicable standards, orders or regulations issued 
pursuant to the Clean Air Act, as amended, 42 U.S.C. § 7401 et seq. 

(B) The Contractor agrees to comply with all applicable standards, orders, or regulations issued 
pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq. 

(C) The Contractor agrees to report each violation of the Clean Air Act and the Water Pollution Control 
Act to the City of Sioux Falls and understands and agrees that the City will, in turn, report each 
violation as required to assure notification to the Federal Emergency Management Agency, and the 
appropriate Environmental Protection Agency Regional Office. 

(D) Contractor agrees to include these requirements in each subcontract exceeding $150,000 financed 
in whole or in part with Federal assistance. 

DEBAREMENT AND SUSPENSION  (applies to all purchases)  

(A) This contract is a covered transaction for purposes of 2 CFR pt. 180 and 2 CFR pt. 3000. As such, 
the Contractor is required to verify that none of Contractor’s principals (defined at 2 CFR § 180.995) 
or its affiliates (defined at 2 CFR § 180.905) are excluded (defined at 2 CFR § 180.940) or disqualified 
(defined at 2 CFR § 180.935). 

(B) The Contractor must comply with 2 CFR pt. 180, subpart C and 2 CFR pt. 3000, subpart C, and must 
include a requirement to comply with these regulations in any lower tier covered transaction it 
enters into. 

(C) This certification is a material representation of fact relied upon by the City of Sioux Falls. If it is 
later determined that the contractor did not comply with 2 CFR pt. 180, subpart C and 2 CFR pt. 
3000, subpart C, in addition to remedies available to the City, the Federal Government may pursue 
available remedies, including but not limited to suspension and/or debarment. 

(D) The Contractor agrees to comply with the requirements of 2 CFR pt. 180, subpart C and 2 CFR pt. 
3000, subpart C while this offer is valid and throughout the period of any contract that may arise 
from this offer. The Contractor further agrees to include a provision requiring such compliance in 
its lower tier covered transactions. 
 
 



Page 5 of 6 

 
 

Federal Funding Contract Clauses (continued) 

 

BYRD ANTI-LOBBYING AMENDMENT (applies to all purchases)  

Contractor certifies that it will not and has not used Federal appropriated funds to pay any person or 
organization for influencing or attempting to influence an officer or employee of any agency, a Member 
of Congress, officer or employee of Congress, or an employee of a Member of Congress in connection with 
obtaining any Federal contract, grant, or any other award covered by 31 U.S.C. § 1352. Contractor shall 
also disclose any lobbying with non-Federal funds that takes place in connection with obtaining any 
Federal award. Such disclosures are forwarded from tier to tier up to the recipient who in turn will forward 
the certification(s) to the awarding agency. 

*Purchases over $100,000 - Contractors must sign Form I* 
 
PROCUREMENT OF RECOVERED MATERIALS (applies only if the work involves the use of materials) 

(A) In the performance of this contract, the Contractor shall make maximum use of products 
containing recovered materials that are EPA-designated items unless the product cannot be 
acquired: 

i. Competitively within a timeframe providing for compliance with the contract 
performance schedule; 
ii. Meeting contract performance requirements; or 
iii. At a reasonable price. 

(B) Information about this requirement, along with the list of EPA- designated items, is available at 
EPA’s Comprehensive Procurement Guidelines web site, 
https://www.epa.gov/smm/comprehensive- procurement-guideline-cpg-program. 

(C) The Contractor also agrees to comply with all other applicable requirements of Section 6002 of 
the Solid Waste Disposal Act. 

 
ACCESS TO RECORDS AND REPORTS (applies to all purchases)  

(A) The Contractor agrees to provide the City of Sioux Falls, the U.S. Department of Treasury, the 
Comptroller General of the United States, or any of their authorized representatives access to any 
books, documents, papers, and records of the Contractor which are directly pertinent to this 
contract for the purposes of making audits, examinations, excerpts, and transcriptions. The 
Contractor agrees to permit any of the foregoing parties to reproduce by any means or to copy 
excerpts and transcriptions as reasonably needed, and agrees to cooperate with all such requests. 

(B) The Contractor agrees to provide the Treasury Department or authorized representatives 
access to construction or other work sites pertaining to the work being completed under the 
contract. 

(C) No language in this contract is intended to prohibit audits or internal reviews by the Treasury 
Department or the Comptroller General of the United States. 

 
DOMESTIC PREFERENCE FOR PROCUREMENT  
Contractor should, to the greatest extent practicable under Federal award, provide a preference for the 
purchase, acquisition, or use of goods, products, or materials produced in the United States (including but 
not limited to iron, aluminum, steel, cement, and other manufactured products). The requirements of this 
section must be included in all subawards including all contracts and purchase orders for work or products 
under this award. 
 
For purposes of this section: 

(1) “Produced in the United States” means, for iron and steel products, that all manufacturing 
processes, from the initial melting stage through the application of coatings, occurred in the United 
States.   
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(2) “Manufactured products” means items and construction materials composed in whole or in part of 
non-ferrous metals such as aluminum; plastics and polymer-based products such as polyvinyl 
chloride pipe; aggregates such as concrete; glass, including optical fiber; and lumber. 

PUBLICATIONS 
Any publications produced with funds from this award must display the following language: 
“This project [is being] [was] supported, in whole or in part, by federal award number [enter 
project FAIN] awarded to [name of Recipient] by the U.S. Department of the Treasury.” 

 
INCREASING SEAT BELT USE IN THE UNITED STATES  
Pursuant to Executive Order 13043, 62 FR 19217 (Apr. 18, 1997), Contractor is encouraged to 
adopt and enforce on-the-job seat belt policies and programs for your employees when 
operating company-owned, rented or personally owned vehicles. 

 
REDUCING TEXT MESSAGING WHILE DRIVING  
Pursuant to Executive Order 13513, 74 FR 51225 (Oct. 6, 2009), Contractor is encouraged to adopt 
and enforce policies that ban text messaging while driving, and establish workplace safety policies 
to decrease accidents caused by distracted drivers. 

PROHIBITION ON CERTAIN TELECOMMUNICATIONS AND VIDEO SURVEILLANCE SERVICES OR 
EQUIPMENT (Huawei and ZTE) 

Contractor is prohibited from obligating or expending loan or grant funds to: 
(1) Procure or obtain; 
(2) Extend or renew a contract to procure or obtain; or 
(3) Enter into a contract (or extend or renew a contract) to procure or obtain equipment, services, 

or systems that uses covered telecommunications equipment or services as a substantial or 
essential component of any system, or as critical technology as part of any system. As 
described in Public Law 115–232, section 889, covered telecommunications equipment is 
telecommunications equipment produced by Huawei Technologies Company or ZTE 
Corporation (or any subsidiary or affiliate of such entities). 

(i) For the purpose of public safety, security of government facilities, physical security 
surveillance of critical infrastructure, and other national security purposes, video 
surveillance and telecommunications equipment produced by Hytera Communications 
Corporation, Hangzhou Hikvision Digital Technology Company, or Dahua Technology 
Company (or any subsidiary or affiliate of such entities). 
(ii) Telecommunications or video surveillance services provided by such entities or using 
such equipment. 
(iii) Telecommunications or video surveillance equipment or services produced or provided 
by an entity that the Secretary of Defense, in consultation with the Director of the National 
Intelligence or the Director of the Federal Bureau of Investigation, reasonably believes to be 
an entity owned or controlled by, or otherwise connected to, the government of a covered 
foreign country. 

 
NO GOVERNMENT OBLIGATIONS   
The Federal Government is not a party to this contract and is not subject to any obligations or liabilities to 
the non-Federal entity, contractor, or any other party pertaining to any matter resulting from the contract. 

 
PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS OR RELATED ACTS.  
The Contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and 
Statements) applies to the Contractor’s actions pertaining to this contract. 
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